
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

NANCY GREEN, Individually and )
On Behalf of all Others Similarly )
Situated, )

)
Plaintiff, )

)
v. ) C.A. No. 2020-0989-SG

)
CARL M. FREEMAN )
COMMUNITIES L.L.C., )

)
Defendant. )

ANSWER AFFIRMATIVE DEFENSES AND COUNTERCLAIM OF 
DEFENDANT, CARL M. FREEMAN COMMUNITIES L.L.C. TO 

AMENDED VERIFIED CLASS ACTION COMPLAINT

Defendant, Carl M. Freeman Communities L.L.C. (“Defendant Freeman” 

and “Developer”), by its undersigned counsel, hereby submits this Answer to the 

Plaintiff’s Amended Verified Class Action Complaint, and states as follows:

THE PARTIES

1. Plaintiff is a Delaware resident, and the owner of 31454 Forsythia 

Drive, Selbyville, Delaware, a property located in Bayside, a Delaware common 

interest community subject to the provisions of DUCIOA. 

Answer:  Admitted that Plaintiff is a Delaware resident and an owner, 

along with Gordon M. Green, of 31454 Forsythia Drive, Selbyville, Delaware; 

admitted that Bayside is a Delaware common interest community established 

by Carl M. Freeman Communities L.L.C., a Delaware limited liability 
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company, under the Community Charter for Bayside, dated February 22, 

2005, as filed for record in the land records of the Office of Recorder of Deeds 

in and for Sussex County, Georgetown, Delaware, in Deed Book 3106, Page 

123 but denied that Bayside is subject to all of DUCIOA, but that Bayside is a 

pre-existing master planned common interest community subject only to 

certain provisions of DUCIOA.

 

2. The Developer is a Delaware limited liability company which can be 

served by serving its registered agent, Cogency Global, Inc., 850 New Burton 

Road, Suite 201, Dover, Delaware 19904.  The Developer is the Founder, as that 

term is used under the Charter, and Declarant for Bayside as that term is used in 

DUCIOA.

Answer:  Admitted.

INTRODUCTION

3. From its inception and creation in 2005, Bayside, a common interest 

ownership community has been under the domination and control of the Developer 

and, most recently, by and through its principal controlling member, Michelle 

Freeman.  Specifically, the Developer incorporated the Association in 2005, and 

thereafter the Developer appointed directors to serve on its Board of Directors.  
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The Developer appointed directors have failed to exercise any independent 

oversight over the business and affairs of the Association and have merely rubber-

stamped the decisions and dictates of the Developer – despite the fact that all or 

almost all of the current funding for the activities and needs of Bayside, which the 

Board supervises, comes from the owners of homes at Bayside. 

Answer:  Admitted that the Developer incorporated the Association in 

2005, and thereafter the Developer appointed directors to serve on its Board 

of Directors and that the Association is funded by the owners of homes in 

Bayside in accordance with the Charter; the remaining allegations of this 

Paragraph are Denied.

4. Under the “Community Charter for Bayside” (the “Charter”), Bayside 

Community Association, Inc., the Association, is the only entity empowered to 

control the common elements of Bayside, and the Charter authorized only that 

entity to make assessments for the upkeep, maintenance and repair of such 

common elements, to enforce the covenants and restrictions in the Charter and to 

do all other things to manage the business and affairs of the Bayside community. 

Answer:  Admitted that the Charter governs the use and control of the 

common elements of Bayside as well as assessments for the upkeep, 

maintenance and repair of the common elements and otherwise manages the 
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affairs of the Bayside community, but in consultation with homeowner 

committees established by the Board.  Denied that only the Association can 

enforce the covenants and restrictions in the Charter, as Chapter 20 of the 

Charter recognizes that the Founder and Persons subject to the Charter 

(including homeowners like the Plaintiff) are all considered “Bound Parties” 

who may maintain a claim, grievance or dispute against any other Bound 

Party arising out of the interpretation, application or enforcement of the 

Bayside Charter, By Laws, Design Guidelines or Rules or Resolutions of the 

Board under the procedures mandated by Chapter 20 of the Charter.

 

5. Beginning September 30, 2009, certain provisions of DUCIOA 

became effective and applicable to pre-existing “common interest communities” 

such as Bayside.  In particular, DUCIOA provides that, irrespective of what might 

be set forth in the Charter, after 75% of the units in such a common interest 

ownership community have been sold, the declarant/developer’s “control period” 

is over, and the owners must “elect” directors, “at least a majority of whom must 

be unit owners.”  Despite that obligation, the Developer, though its hand-picked 

Board members, affirmatively misrepresented the applicability of DUCIOA to 

Bayside, and purposefully tried to lead the Bayside Owners into believing that they 
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were not entitled to a turnover of the control of the Association until such time as 

provided in the Charter. 

Answer: Admitted that Beginning September 30, 2009, certain 

provisions of DUCIOA became effective and applicable to pre-existing 

“common interest communities” such as Bayside.  The remaining allegations 

of this Paragraph are Denied.

6. In mid-July 2020, after having been provided with independent 

information, Plaintiff learned that, contrary to the Developer’s intentional 

misrepresentations, DUCIOA mandates that control of the Association be in the 

hands of the owners following the sale of 75% of the lots in Bayside, irrespective 

of what is provided for in the Charter or whatever wishes the Developer might 

have.  

Answer: Denied.

7. Since that time, Plaintiff and the homeowner representatives who are 

serving on the Board have attempted to work with the Developer relating to a 

transition of Bayside from one controlled by the Developer to one controlled by the 

owners.  On September 10, 2020, the Developer was formally made aware that the 

community was requesting an annual meeting for the purposes of electing a 
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majority of owner members to the Board of Directors of the Association.  That 

request was refused.  

Answer: Denied; by way of further Answer and upon information 

and belief since May 2020 the Plaintiff and a small group of Plaintiff’s allies 

have been planning litigation to challenge the status of Bayside as a pre-

existing master planned community and the validity of the Charter control 

turnover provisions. 

8. Despite that refusal, the owners once again attempted to engage the 

Developer in a dialogue that would result in an amicable resolution and transition 

of the control of the community to the ultimate owners thereof.  That dialogue 

never started.  Rather than begin that dialogue, the Developer made clear that any 

discussion on a turnover of control of the Association was not welcome.

Answer: Denied. By way of further Answer, upon information and 

belief the Plaintiff and a small group of Plaintiff’s allies had no intention of 

engaging in a dialogue with the Developer or reaching an amicable resolution 

to transition and control but rather were engaging in pre-litigation tactics 

with the intention of bringing litigation to challenge the status of Bayside as a 

pre-existing master planned community and the validity of the Charter 

control turnover provisions. 
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9. That flat out denial of the owners’ effort in seeking self-determination 

for their own community conclusively demonstrates this Developer’s cavalier 

attitude for the well-being and long-term interests of the owners of the community, 

and justifiably puts the owners in deep apprehension of whatever else this 

Developer may do in retribution and in connection with its unlawful continued 

control of the Board of Directors of the Association.  

Answer: Denied.

10. The Developer, who now holds less than 20% of the unbuilt upon lots 

in Bayside but is controlling 100% of the owners’ money, 100% of the owners’ 

authority over their community and 100% of the owners’ destiny, is failing to 

comply with its obligations under the salutary public policy decision reflected in 

DUCIOA to permit an election and the turnover of the Association to the control of 

the Owners at Bayside.  To vindicate the rights afforded to Plaintiff -- and all 

owners at Bayside -- under DUCIOA, Plaintiff seeks an order directing the 

Developer to call and hold a prompt meeting of the members of the Association to 

elect independent owner/member directors to the Board of Directors of the 

Association such that those homeowner representatives will comprise a majority of 

the Board. 
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Answer: Denied.

BAYSIDE BACKGROUND

11. In the late 1990s and early 2000s, the Freeman family gained control 

of certain land outside Fenwick Island adjacent to the Delaware Maryland border 

for the purposes of creating a common interest ownership community that would 

ultimately be named “Bayside.” 

Answer: Admitted that the Freeman company and affiliates, in the 

spirit of American entrepreneurship, acquired well suited lands near Fenwick 

Island Delaware to create a pre-existing master planned common interest 

community now known as Bayside.

12. The Bayside development was apparently conceived to consist of 

single-family homes and multi-family units, and all of the lots within Bayside were 

made subject to the covenants, conditions and restrictions in the 

Charter.  

Answer: Denied. By way of further Answer,  the Bayside master plan 

has always included a mix of different residential unit configurations and non-

residential uses within the community; the original 2004 Bayside Record Plan 

listed as approved possible uses 1700 residential units, 104 assisted living 
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units, a 200 unit hotel, a 60 bed nursing care facility and 170,000 square feet 

of commercial among other such uses.  The 2004 proposed mix of residential 

unit types included Patio Homes, Village Homes, Estate Homes, Grand Estate 

Homes, Custom Homes, Duplex Homes, Townhouse Homes, Multifamily 

Residential Buildings and Residential Units Over Commercial.

13. The Developer’s build out of Bayside did not proceed as originally 

planned.  Apparently, the build out was affected by the economic downturn 

following the economic crisis in 2008, and the plan to build certain separate 

condominium buildings and units never materialized.  That change of plans has 

resulted in Bayside consisting of 1,447 buildable housing units.  As of the date of 

this Complaint, 1,200 out of 1,447 approved and available lots in Bayside have 

homes which have been sold and conveyed to individual buyers unaffiliated with 

the Developer (collectively, the “Owners”) -- a total of almost 83% of the 

approved and available housing units in Bayside.  

Answer: Denied.

THE APPLICATION OF DUCIOA

14. As a result of wide-spread financial and control problems with 

common interest communities here in Delaware, and a public policy decision that 
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owners in these communities needed further protections, including being able to 

control their own destinies sooner than otherwise permitted by the Delaware Unit 

Property Act and the declarations created by developer/declarants, the Delaware 

General Assembly drafted and passed, and the Governor signed into law, a 

sweeping reform of the law overseeing these condominium or common interest 

communities. DUCIOA, as that law is now known, became applicable on 

September 30, 2009 to Bayside.1

Answer: Admitted that DUCIOA applies, in part, to Bayside; the 

remaining allegations set forth in Paragraph 14 state conclusions of law as to 

which no responsive pleading is necessary.  If and to the extent that any 

response is necessary or required, the allegations contained in Paragraph 14 

are denied.

15. DUCIOA has as its focus, two types of communities: pre-existing 

communities, such as Bayside, and post-September 30, 2009 created communities.  

While virtually all provisions of DUCIOA apply to newly created common interest 

communities, only certain limited portions of DUCIOA apply to pre-existing 

1 DUCIOA applies to Bayside since it is a pre-existing common interest 
community, 25 Del. C. § 81-119, and meets the definition of a “common interest 
community” under the Act.  25 Del. C. § 81-103 (11).   The exclusion provided for 
in 25 Del. C. § 81-120 is inapplicable because there are more than 20 units, and the 
total average annual assessment for all of the units in Bayside, for the Association 
assessments individually is over $500.00 per year.  See 25 Del. C. § 81-120.
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common interest communities.  See 25 Del. C. § 81-119 (Providing list of 

provisions which are applicable to such communities).

Answer:  Admitted; by way of further answer the provisions of the 

master plan exception also apply to Bayside under DUCIOA.

16. For pre-existing common interest communities such as Bayside, 

DUCIOA mandates that the membership of the “unit owners’ association” must at 

all times consist “exclusively of all unit owners.”  25 Del. C. § 81-301.

Answer:  The allegations set forth in Paragraph 16 state conclusions of 

law as to which no responsive pleading is necessary.  

17. Moreover, in order to prevent the excessive financial, political and 

structural abuses that were being experienced by communities whose developer 

appointees to the board controlling the homeowners association were acting at the 

behest of the developer and ignoring the vested and protectable interests of the 

majority of homeowners, DUCIOA set up threshold way points to allow the voices 

of the homeowners to be heard on matters relating to the operation and control of 

the homeowners association controlling their community.  DUCIOA mandates that 

when certain levels of homes or units have been conveyed, thresholds, a developer 
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is now required to ensure the election of certain specified numbers of independent 

homeowner members to the board.  25 Del. C. § 81-303(d).

Answer:  The allegations set forth in Paragraph 17 state conclusions of 

law as to which no responsive pleading is necessary.  If and to the extent that 

any response is necessary or required, the allegations contained in Paragraph 

17 are denied.

18. For mature communities like Bayside, where over 75 percent of its 

“units” have already been sold, DUCIOA mandates that the declarant’s period 

to control the board ends.  25 Del. C. § 81-303(c).  Upon the termination of that 

control period, “the unit owners must elect an executive board of at least 3 

members, at least a majority of whom must be unit owners.”  25 Del. C. § 81-

303(e) (emphasis added).  Thus, for Bayside, Owners are now entitled to control 

their own destiny, and to elect a board comprised of a majority of member/Owners 

who own homes in Bayside.  Having surpassed that last buildout threshold, the 

Developer must now relinquish its unilateral control of the Association and turn it 

over to the Owners.

Answer:  Denied; by way of further Answer, Bayside is a pre-existing 

master planned community exempt from §81-303(c).
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THE DEVELOPER AFFIRMATIVELY MISLEADS THE OWNERS

19. Since its incorporation in 2005, the Association has been controlled 

by the Developer.  Through its vested control rights under the Charter, the 

Developer has appointed its own hand-picked directors to the Board of Directors of 

the Association, and, at all times, has retained majority control of the Board.  Thus, 

even though the Association’s Bylaws have required, over time, that of two (2) of 

the total of five (5) members of the Association’s Board of Directors are to be 

homeowners elected by their fellow Owners, the Board is still dominated and 

controlled by the Developer through its continued right, under the Charter, to 

appoint a majority of the directors, directors who are beholden to the Developer, 

rather than to the Owners in Bayside.  As a result, not only does the Developer 

have an impregnable veto right on anything that the Owners or their 

representatives would like to accomplish on their behalf at Bayside, the Developer 

has had, through its unrestricted right to appoint (and remove) a majority of the 

Board of Directors, an absolute right to impose its wishes and desires on the 

Owners at Bayside, irrespective of the wishes and interests of the Owners.

Answer:   Admitted that in compliance with the Bayside Charter, since 

its incorporation in 2005, the Association has been controlled by the 

Developer.  Through its vested control rights under the Charter, the 
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Developer has appointed its own hand-picked directors to the Board of 

Directors of the Association but has also provided for the election to the Board 

of two homeowner representatives and it has at all times retained majority 

control of the Board, as contemplated by the Charter and DUCIOA as a 

master planned community.  The remaining allegations of this Paragraph are 

Denied.

20. As would be expected, the Developer appointed directors to the 

Association’s Board have failed to exercise any independent or fiduciary oversight 

over the business and affairs of Bayside and have acted almost exclusively to carry 

out the decisions and dictates of the Developer.  This Developer’s appointees have 

continued to carry out the Developer’s self-interested development plans and to 

control the use of the Association’s funds to further such plans, even in light of the 

fact that all or almost all of the current income of and funding for the Association, 

the mandatory assessments on the lots in Bayside, are coming from all of the 

Owners, and not the Developer, and even though the Developer’s remaining 

financial interest in the community is swamped, by no less than a factor of five 

(5), by the total investment the Owners themselves have in the Bayside 

community.   

Answer:  Denied.
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21. It is well known within the development community that DUCIOA 

was promulgated to remedy this potentially unending inequity, and that its 

provisions were intended to (i) ensure the homeowners voices would be heard 

throughout the community development process, and (ii) more importantly, to end 

the Developer’s absolute veto proof control of a homeowner association following 

the transfer of 75% of the homes to be built in the community. Developers 

throughout the state since DUCIOA’s passage have dutifully complied with the 

law and authorized owners to be elected to Association Boards when DUCIOA’s 

thresholds have been met, and have allowed independent elections and turned over 

control of the Boards of those Associations to the homeowners when 75% of the 

lots in the common interest community have been conveyed to owners other than 

the developer/declarant.

Answer:    The allegations set forth in Paragraph 21 state opinions and 

conclusions of law as to which no responsive pleading is necessary.  If and to 

the extent that any response is necessary or required, the allegations 

contained in Paragraph 21 are denied.
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22. Yet, despites the fact that almost 83% of the homes at Bayside have 

been conveyed, this Developer has not complied with DUCIOA.  Indeed, these 

Developer representatives have continued to act on behalf of the Developer, even 

though the time has long since passed, under DUCIOA, to allow the Owners their 

right to control their own destiny through the election of a Board that is controlled 

by a majority of representatives of the Owners in Bayside.

Answer:  Denied.

23. For reasons known only to this Developer, the Developer chose to 

ignore the obligation to turnover control of the Board of the Association to the 

homeowners when the 75% threshold was reached.  And, most troubling, the 

Developer actively misled the Owners at Bayside, keeping them in the dark about 

its obligations under DUCIOA.  

Answer:  Denied.

24. Through its hand-picked appointee to the Board, the Developer 

affirmatively misrepresented the applicability of DUCIOA to Bayside, and 

purposefully tried to lead the Bayside Owners into believing that they were not 

entitled to a turnover of the control of the Association to the Owners until the time 

stated in the Charter.  In fact, a turnover inquiry made in early July, 2020 by an 
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owner at Bayside to Joshua Mastrangelo, a high-ranking employee of an affiliate of 

the Developer and the Developer’s appointed representative to the Association’s 

Board, was met with this falsehood: “Bayside predates DUCIOA and is not subject 

to the [DUCIOA’s] requirements.”  

Answer:  Denied.

25. In mid-July 2020, Plaintiff learned that, despite the Developer 

representative’s protestations to the contrary, DUCIOA is applicable and mandates 

that majority control of the Association be in the hands of the owners following the 

sale of 75% of the homes in Bayside, irrespective of what is provided for in the 

Charter and irrespective of whether Bayside “predates” DUCIOA.   

Answer:  Denied.

 

THE DEVELOPER REFUSES TO HOLD THE 
REQUESTED INDEPENDENT ELECTION

26. Following the acquisition of the independent knowledge of what 

DUCIOA provides, Plaintiff and other Owners at Bayside have diligently 

attempted to work with the Developer on resolving the issue of the turnover of 

control of the Board of the Association.  On September 10, 2020, counsel for 

Plaintiff wrote to the Developer’s representative, Mr. Mastrangelo, reminded him 



18

of the Developer’s obligations imposed by DUCIOA and requested that the 

Developer direct that its appointees to the Board call a meeting to elect a Board on 

which a majority would be independent Bayside Owners.  That request was denied.  

Answer:  Denied.

27. Incredibly, and in what can only be seen as a complete 

acknowledgement of the earlier false statement by the Developer’s representative 

that DUCIOA was inapplicable to Bayside, the Developer concocted and offered a 

new purported reason to deny the requested turnover.  In an October 5, 2020 letter 

from Michelle Freeman to the Owners in the Bayside community, Ms. Freeman, on 

behalf of the Developer, asserted that the Developer was allegedly permitted to 

buildout more homes than can actually and legally be built at Bayside, and that, 

allegedly because of that, the 75% threshold in DUCIOA had not been attained.  

Ms. Freeman told the Owners that the Developer would not now discuss or permit 

any turnover of the control of the Board to the Owners, which based on this newly 

contrived theory she asserted might take place in December 2021.  

Answer:  Denied.

28. Having received this letter, and with the Developer’s legal 

representative subsequently confirming to Plaintiff’s counsel that the Developer 
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would not now discuss or permit any immediate turnover of the majority control of 

the Board to the Owners, Plaintiff now understands that this Developer, which 

owns less than 20% of the buildable lots and which provides no assessment 

contributions to the Association, will for the foreseeable future and in 

contravention of the requirements of DUCIOA continue to (i) control the use of 

100% of the Owners’ assessments, (ii) dictate 100% of the decisions affecting the 

rights of Owners at Bayside, (iii) mandate that the Owners accept 100% of 

whatever desires the Developer has relating to the common areas and amenities of 

Bayside and (iv) ignore the legally protected interests that the Owners have in 

Bayside relating to their statutory right to control their destiny.  Thus, rather than 

create a community that Plaintiff and her neighbors wish to create and that the 

Charter, drafted by the Developer itself, exhorts Plaintiff and her neighbors to 

create, the Developer has made it clear that the Owners are to play no role in 

controlling the Association in order to finish creating that community, unless and 

until the Developer says so.  Thankfully, the public policy of Delaware says 

otherwise. 

Answer:  Denied.

29.   The Developer is failing to comply with its obligations under 

DUCIOA to allow its appointed Board members to hold a meeting for the election 
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of a Board comprised of a majority of homeowners.  To vindicate the rights 

afforded to Plaintiff and all owners at Bayside under DUCIOA, Plaintiff seeks an 

order directing the Developer to require that its appointees to the Board of the 

Association call and hold a prompt meeting of the members of the Association and 

to have the majority of the directors elected by the owners, rather than appointed 

the Developer. 

Answer:  Denied.

30. Plaintiff has no adequate remedy at law.

Answer:  Denied.

CLASS ACTION ALLEGATIONS

31. Plaintiff brings this action on her own behalf and as a class action, 

pursuant to Court of Chancery Rule 23, on behalf of herself and those homeowners 

who owned their homes at Bayside on or after 60 days following the conveyance 

of 75 percent of the properties in Bayside that were conveyed to owners other than 

to defendant (the “Class”).  Excluded from the Class is the Defendant herein and 

any person, firm, trust, corporation, or other entity related to or affiliated with such 

Defendant.
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Answer:  The allegations set forth in Paragraph 31 state conclusions of 

law as to which no responsive pleading is necessary.  If and to the extent that 

any response is necessary or required, the allegations contained in Paragraph 

31 are denied.

32. This action is properly maintainable as a class action, and DUCIOA 

specifically provides that violations of the Act itself can be brought on behalf of 

classes of persons adversely affected by violations of the Act.  25 Del. C. § 81-417.

Answer:  The allegations set forth in Paragraph 32 state conclusions of 

law as to which no responsive pleading is necessary.  If and to the extent that 

any response is necessary or required, the allegations contained in Paragraph 

32 are denied.

33. The Class is so numerous that joinder of all members is impracticable.  

There are over one thousand properties owned by the members of the Class in 

Bayside.
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Answer:  The allegations set forth in Paragraph 33 state conclusions of 

law as to which no responsive pleading is necessary.  If and to the extent that 

any response is necessary or required, the allegations contained in Paragraph 

33 are denied.

34. Questions of law and fact are common to the Class, including, among 

others, whether, pursuant to 25 Del. C. § 81-303 (c), Defendant’s time to control 

the Association has ended because more than 75% of the lots in Bayside have been 

sold and conveyed to individual buyers unaffiliated with the Developer and 

whether Defendant must allow the homeowners to elect independent 

owner/member directors to the Board of Directors of the Association such that 

those homeowner representatives will comprise a majority of the Board.

Answer:  The allegations set forth in Paragraph 34 state conclusions of 

law as to which no responsive pleading is necessary.  If and to the extent that 

any response is necessary or required, the allegations contained in Paragraph 

34 are denied.
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35. Plaintiff is committed to prosecuting this action and has retained 

competent counsel experienced in litigation of this nature.  Plaintiff’s claims are 

typical of the claims of the other members of the Class and plaintiff has the same 

interests as the other members of the Class.  Accordingly, Plaintiff is an adequate 

representative of the Class and will fairly and adequately protect the interests of the 

Class.

Answer:  Denied; by way of further Answer, Plaintiff is not an adequate 

representative of the Class as alleged, because the Plaintiff, as a Bound Party 

under the Charter,  has waived the right to prosecute through litigation any 

claim, grievance, or dispute arising out of or relating to the (i) interpretation, 

application, or enforcement of the Bayside Charter or (ii) the rights, 

obligations, and duties of the Developer as Founder and Bound Party under 

the Charter, due to Plaintiff’s failure to comply with the mandatory pre-

litigation alternative dispute resolution requirements of Section 20.2 of the 

Charter.  Accordingly, Plaintiff is a completely inadequate representative of 

the Class and cannot fairly or adequately protect any interests of the Class.

36. The  prosecution  of  separate  actions  by  individual  members  of the 

Class would create the risk of inconsistent or varying adjudications with respect to 

individual members of the Class that would establish incompatible standards of 
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conduct for the Defendant or adjudications with respect to individual members of 

the Class that would, as a practical matter, be dispositive of the interests of the 

other members not parties to the adjudications or substantially impair or impede 

their ability to protect their interests.

Answer:  Denied.  The discrete legal issue presented in Plaintiff’s 

complaint can be addressed in one action so as to establish both res judicata 

and collateral estoppel as to any other Class member litigation of the same 

discrete issue such that there is little to no risk of incompatible or inconsistent 

results or the impairment of the interests of other members that are not 

parties to this action. In addition, the alternative dispute resolution provisions 

of Chapter 20 of the Charter provide a practical, community wide method of 

resolution of Charter disputes without the need for Class action.

37.  Defendant has acted, or refused to act, on grounds generally 

applicable to the Class, and such acts are causing injury to the Class.  Therefore, 

final injunctive relief on behalf of the Class as a whole is appropriate.

Answer:  Denied.
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COUNT I-Declaratory Judgment

38. Plaintiff restates and realleges the allegations in Paragraphs 1 through 

37 as if set forth herein in their entirety.

Answer:  Defendant repeats and realleges each and every response 

previously set forth herein.

39. Pursuant to DUCIOA, since more than 75% of the buildable lots, 

“units,” in Bayside have already been conveyed, the declarant control period for 

Bayside has long since expired.   25 Del. C. § 81-303 (c).  

Answer:  Denied.

40. Upon the termination of that control period, “the unit owners must 

elect an executive board of at least 3 members, at least a majority of whom must be 

unit owners.”  25 Del. C. § 81-303 (e).  

Answer:  Denied.

41. Plaintiff and members of the Class, owners in the Bayside community, 

have repeatedly requested that the Developer require that its appointees to the 
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Board of the Association call and hold a prompt meeting of members of the 

Association for the purposes of electing member/Owner directors to the Board of 

Directors of the Association such that they would comprise a majority of the 

Board.

Answer:  Denied.

42. Plaintiff and the Owners in the Bayside community have given the 

Developer ample opportunity to comply with the terms of DUCIOA, but the 

Developer has failed to comply, and has told Plaintiff and the Owners that it will 

not comply.

Answer:  Denied.

43. Plaintiff is entitled to a declaratory judgment that the Developer is 

violating 25 Del. C. § 81-303 in not requiring its appointees to the Board of the 

Association to call and hold a meeting of members of the Association for the 

purposes of electing member/Owner directors to the Board of Directors of the 

Association such that they would comprise a majority of the Board.

Answer:  Denied.
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44. Plaintiff is entitled to an Order under 25 Del. C. § 81-303(e) ordering 

the Developer to direct its appointed and controlled directors to call and hold a 

very prompt meeting of the members of the Association for the purposes of 

electing independent owner/member directors to the Board of Directors of 

Association such that those homeowner representatives will comprise a majority of 

the Board.   

Answer:  Denied.

45. Plaintiff has no adequate remedy at law.

Answer:  Denied.

COUNT II-Unjust Enrichment

46. Plaintiff restates and realleges the allegations in Paragraphs 1 through 

45 as if set forth herein in their entirety.

Answer:  Defendant repeats and realleges each and every response 

previously set forth herein.
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47. Pursuant to DUCIOA, since more than 75% of the buildable lots, 

“units,” in Bayside have already been conveyed, the declarant control period for 

Bayside has expired.   25 Del. C. § 81-303 (c).  

Answer:  Denied.

48.  The Developer, for the time since 60 days following the conveyance 

to non-Developer entities of more than 75% of the buildable lots in Bayside, has 

wrongly controlled the Association, including hundreds of thousands of dollars of 

assessments paid by the homeowners in Bayside (the “Assessments”).  

Answer:  Denied.

49. The Developer has and continues to prioritize and fund from monies 

taken from the Class, the needs of Developer over the needs of the Class and the 

Association, and the members of the Class have paid and continue to pay for 

Developer’s needs and desires to the detriment of the Association and the Class.

Answer:  Denied.

50. The Developer has no justification for obtaining the financial benefits 

of control to the detriment of the Class.
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Answer:  Denied.

51. The Developer has been unjustly enriched to the detriment of the 

Plaintiff and the Class.

Answer:  Denied.

52. Plaintiff and the Class have suffered damages in an amount to be 

determined at trial.

Answer:  Denied.

COUNT III-Violation of Statute

53. Plaintiff restates and realleges the allegations in Paragraphs 1 through 

52 as if set forth herein in their entirety.

Answer:  Defendant repeats and realleges each and every response 

previously set forth herein.

54. Pursuant to DUCIOA, since more than 75% of the buildable lots, 

“units,” in Bayside have already been conveyed, the declarant control period for 

Bayside has expired.   25 Del. C. § 81-303 (c).  



30

Answer:  Denied.

55.  The Developer, for the time since more than 60 days after 75% of the 

buildable lots were conveyed to non-Developer entities, has wrongly controlled the 

Association to the exclusion of the members of the Class.  

Answer:  Denied.

56. The Developer has controlled the Association in violation of 

DUCIOA.

Answer:  Denied.

57. Under DUCIOA, if the Developer violates the Act itself, the Class, the 

owners in Bayside who are persons adversely affected by the violation, have a 

claim for appropriate relief.  25 Del. C. § 81-417.

Answer:  The allegations set forth in Paragraph 57 state conclusions of 

law as to which no responsive pleading is necessary.  If and to the extent that 

any response is necessary or required, the allegations contained in Paragraph 

57 are denied.
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58. Plaintiff and the Class have suffered damages as a result of the 

Developer’s violation of DUCIOA, and such damages are in the amount to be 

determined at trial.

Answer:  Denied.

COUNT IV-Attorneys’ Fees

59. Plaintiff restates and realleges the allegations in Paragraphs 1 through 

58 as if set forth herein in their entirety.

Answer:  Defendant repeats and realleges each and every response 

previously set forth herein.

60. The Developer, as the Declarant under the Charter, has failed and is 

continuing to fail to comply with the provisions of DUCIOA.

Answer:  Denied.

61. Plaintiff and the homeowners in the community have repeatedly 

requested the Developer to comply with the provisions of DUCIOA.

Answer:  Denied.
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62. Plaintiff and the community have given the Developer ample 

opportunity to comply with the terms of DUCIOA, but the Developer has failed to 

comply.

Answer:  Denied.

63. Plaintiff was left with no other choice but to bring this action and seek 

compliance with the terms of DUCIOA. 

Answer:  Denied.  By way of further Answer, the Plaintiff failed to 

comply with the mandatory mediation requirements of Chapter 20 of the 

Charter, a pre-requisite to bringing this action and which would have likely 

resulted in the Plaintiff not bringing this action once the Plaintiff learned 

through the course of mediation that the master plan exception of 81-223 of 

DUCIOA applied to nullify the Plaintiff’s demand for Board control in 

contravention of the Charter.

64. Under DUCIOA, given the willful and wrongful failure of the 

Developer/Declarant to comply with the provisions of the Act as set forth above, 

and its affirmative actions in trying to hide from the Owners its obligations under 

DUCIOA, Plaintiff is entitled to an award of her attorney’s fees, costs and 
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expenses in bringing this action, as provided for under DUCIOA.  25 Del. C. § 81-

417.

Answer:  Denied.

AFFIRMATIVE DEFENSES

A. The Plaintiff’s complaint fails to state a claim upon which relief may 

be granted.

B. The Plaintiff’s claims are barred by estoppel.

C. The Plaintiff’s claims are barred by lack of consideration.

D. The Plaintiff’s claims are barred by the doctrine of waiver.

E. The Plaintiff is the sole cause of damages claimed. 

F. The Plaintiff has failed to mitigate any claimed damages.

G. The Plaintiff’s claims are barred by the doctrine of laches.

H. The Plaintiff’s claims are barred by the doctrine of unclean hands.

I. The Plaintiff’s claims are barred for failure to exhaust its pre-litigation 

administrative alternative dispute remedies.

J. The Plaintiff’s claims are barred by assumption of the risk.

K. The Plaintiff’s claims are barred for the failure to join indispensable 

parties.

L. The Plaintiff’s claims are barred by 25 Del. Code §81-223 and 303(c) 

the master plan exception.
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M. Reservation of Rights: Defendant Freeman reserves the right to amend 

this Answer to add or modify affirmative defenses or to conform defenses to 

the pleadings and allegations as the case may develop.

COUNTERCLAIM

Defendant and Counterclaim Plaintiff, Carl M. Freeman Communities 

L.L.C., by its undersigned counsel, hereby files this Counterclaim against Plaintiff 

and Counterclaim Defendant Nancy Green and states as follows:

1. Plaintiff Nancy Green is a Bound party as that term is defined in the 

Charter.

2. Defendant Freeman as Founder is a Bound party under the Charter.

3. Plaintiff’s Complaint asserts a “claim, grievance, or dispute arising 

out of or relating to: (1) the interpretation, application, or enforcement” of Section 

3.1 of the Charter, challenging the validity of that Section’s establishment of the 

termination of the Founder’s Control Period as being, under Section 3.1(a) “when 

90% of the total number of Units permitted by the Master Plan have certificates of 

occupancy issued thereon and have been conveyed to Persons other than builders 

holding title for purposes of construction and resale:” and under Section 3.1(b) 

“December 31, 2024” ; together a “Claim” under Section 20.1 of the Charter.

4. Plaintiff Green admits she held such Claim well before she filed the 
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present litigation.

5. Although Plaintiff Green is a Bound party under the Charter, and 

Plaintiff was necessarily immersed in construing and ultimately challenging the 

Charter, Plaintiff intentionally failed to follow the Claim requirements of the 

Charter by which she is bound by failing to follow the mandatory pre-litigation 

alternative dispute resolution requirements of Section 20.1(a) of the Charter by 

instituting this action and filing this Complaint without submitting a Notice as a 

named, identified Bound Party to Defendant (a named identified Bound Party) of 

such Claim as required under Section 20.2(a) of the Charter, constituting an 

intentional violation and breach of that Section of the Charter.

6. Plaintiff Green failed to make every reasonable effort to confer with 

the Defendant Freeman for the purpose of resolving the Claim by good faith 

negotiations, an intentional violation and breach of Section 20.2(b) of the Charter.

7. Plaintiff Green intentionally failed to submit her Claim to an 

independent agency providing dispute resolution services in Sussex County, 

Delaware or to a mediation entity designated by the Association, as required by 

Section 20.2(c) of the Charter, an intentional violation and breach of that Section 

of the Charter.

8. Plaintiff Green’s multiple failures to comply with the mandatory 

alternative dispute resolution requirements of Section 20.2 constitutes a waiver of 
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the entire Claim presented by Plaintiff Green, and under Section 20.2 Defendant 

Freeman “shall be relieved of any and all liability to [Plaintiff Green] Claimant 

(but not third parties) on account of such Claim” and is foreclosed by the Charter 

from bringing this Complaint on behalf of herself or of a Class.

COUNT I – BREACH OF CONTRACT

9. Defendant Freeman incorporates the allegations of Paragraphs 1 

through 8 of this Counterclaim as if fully set forth herein.

10. The Charter is a contract between the Bound Parties, namely Plaintiff 

Green and Defendant Freeman.

11. The Charter requires that before any Bound Party brings litigation 

against another Bound Party that constitutes a Claim under Charter Section 20.1, 

that the mandatory pre-litigation alternative dispute resolution requirements of 

Charter Section 20.2 must be strictly followed, otherwise the Claim is waived.

12. Plaintiff Green has breached Charter Section 20.2 as detailed above.

13. The Charter, to which Plaintiff Green is contractually bound, clearly 

states that all Bound Parties “agree that it is in the best interest of all concerned to 

encourage the amicable resolution of disputes involving the Community without 

the emotional and financial costs of litigation.  Accordingly, each Bound Party 
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agrees not to file suit in any court with respect to a Claim described in subsection 

(b), unless and until it has first submitted such Claim to the alternative dispute 

resolution procedures set forth in Section 20.2 in a good faith effort to resolve such 

Claim.”

14. Plaintiff Green, with full knowledge of the requirements of Chapter 

20 of the Charter, intentionally ignored its requirements, in willful breach of the 

Charter.

15. Defendant Freeman shows, upon information and belief, that if 

Plaintiff Green had complied with Chapter 20 of the Charter that the present 

litigation would have been avoided, sparing Defendant Freeman (and Plaintiff 

Green) the “emotional and financial costs of litigation” over and above the costs 

associated with the alternative dispute resolution process; namely that mediation 

would have most likely revealed to Plaintiff Green that because §81-303(c) of 

DUCIOA exempts master planned communities, such as Bayside, as a matter of 

law, that Plaintiff’s Claim was unfounded and highly unlikely to be successful in 

litigation and therefore the present litigation would never have been filed.

16. As a consequence of Plaintiff Green’s breach of the Charter, 

Defendant Freeman has incurred significant legal fees and costs of litigation, 

including those arising out of Plaintiff Green’s attempt to obtain injunctive relief as 

well as the subsequent scheduling of expedited proceedings in this action.
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17. Defendant Freeman has incurred over $90,000.00 in legal fees, 

excluding costs, as of the filing of this Counterclaim.

COUNT II – ATTORNEYS FEES AND COURT COSTS UNDER 
25 Del. Code § 81-417(a)

18. Defendant Freeman incorporates the allegations of Paragraphs 1 

through 17 of this Counterclaim as if fully set forth herein.

19. Under §81-417(a) of DUCIOA, if any person subject to DUCIOA 

fails to comply with any provision of the declaration of a common interest 

community subject to DUCIOA, any person adversely affected by the failure to so 

comply has a claim for appropriate relief, and in appropriate cases this court may 

award costs and reasonable attorneys’ fees.

20. Due to Plaintiff Green’s willful and intentional failure to comply with 

the alternative dispute resolution pre-suit requirements of Chapter 20 of the 

Bayside Charter, Defendant Freeman has been adversely affected as detailed 

above, entitling Defendant Freeman to appropriate relief, which is respectfully 

suggested to include (a) a finding that Plaintiff Green is not qualified to represent 

the alleged Class of Bayside homeowners in this litigation and (b) that Defendant 

Freeman is relieved of any and all liability to Plaintiff Green under this Complaint 

and (c) an award of court costs and reasonable attorneys fees over and above the 

expected cost of alternative dispute resolution.
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21. Defendant Freeman shows that it has incurred over $90,000.00 in 

litigation related legal fees in the defense of this action to date and seeks an 

appropriate award of reasonable attorneys’ fees against Plaintiff Green under §81-

417(a).

Wherefore, Defendant Freeman respectfully requests that this Court dismiss 

Plaintiff’s Complaint with prejudice and enter judgment against Plaintiff and for 

Defendant Freeman and grant Defendant Freeman:

A.  A disqualification of Plaintiff Green as the Class representative;

B.  An award of foreseeable consequential damages for Plaintiff’s breach 

of Chapter 20 of the Bayside Charter in amounts to be shown at trial;

C. An award of court costs and reasonable attorney’s fees under 25 Del. 

Code §81-417(a) for Plaintiff Greens breach of Chapter 20 of the Bayside 

Charter;

D. Such other and further relief as this Court deems just and equitable.
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PARKOWSKI, GUERKE & SWAYZE, P.A.

BY: /s/ Mark F. Dunkle
MARK F. DUNKLE, ESQ. (#2656)
19354C Miller Road
Rehoboth Beach, DE 19971
(302) 346-1111
mdunkle@pgslegal.com
Attorneys for Defendant
Words: 7001

Dated:  March 4, 2021


