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NATURE AND STAGE OF THE PROCEEDING

Plaintiff, Nancy Green (“Plaintiff”), brought this action, in the nature of a 

summary proceeding on November 16, 2020 seeking to compel Defendant, Carl 

M. Freeman Communities, L.L.C., the declarant/developer of Americana Bayside 

(the “Declarant” or “Defendant”) to call and hold a very prompt meeting of 

members of the Bayside Community Association, Inc. (the “Association”) for the 

purposes of electing independent unit owner/member directors to the Board of 

Directors of this Delaware non-stock membership corporation such that those unit 

owner representatives will comprise a majority of the Board.  

Plaintiff filed her Amended Class Action Complaint on January 26, 2021, 

and after the Declarant refused to enter into a Status Quo Stipulation to maintain 

the status quo pending the final resolution of this matter, Plaintiff filed her Motion 

for a Status Quo Order on February 3, 2021.  Following briefing by the parties, 

Plaintiff’s Motion for a Status Quo Order was denied by the Court on February 16, 

2021.  The Court, however, directed that the matter would be set down for a 

prompt trial, and the parties and the Court scheduled this matter for a trial on the 

papers to take place on May 4, 2021.  

This is Plaintiff’s Trial Brief in support of her request for an Order to (i) 

confirm that the Declarant for Americana Bayside (“Bayside”) now has no 

continuing right to exercise majority control over the Board of Directors of the 
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Association, and (ii) require the prompt holding of a meeting of the members of the 

Association for the purpose of electing unit owner/members to the majority of the 

Board as required by 25 Del. C. § 81-303. 

INTRODUCTION

The issue before the Court is uncomplicated:  Who is entitled to control the 

Association and the destiny of the homeowners at Bayside: The homeowners 

themselves -- who have collectively invested hundreds of millions of dollars into 

purchasing their homes in the community and in maintaining and operating the 

community amenities -- or the Defendant, who neither represents the interests of 

the homeowners, nor provides any funding for any of the services which the 

Association provides to run and manage the common elements, amenities and 

affairs of the Association?

The Delaware General Assembly has, over a dozen years ago, spoken 

definitively on this issue, and, with the passage of the Delaware Uniform Common 

Interest Ownership Act, 25 Del. C. § 81-101 et seq. (“DUCIOA”), the legislature 

concluded that, as a matter of public policy, and irrespective of whatever might be 

binding on the declarant and the homeowners through the declaration on a 

sufficiently sized residential development project, when seventy-five percent 

(75%) of the “units that may be created” at a community such as Bayside are 
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conveyed, the right of the declarant to control the homeowners’ association must 

come to an end. 

For Bayside, that time came sometime early last year or in late 2019 when 

the 1,089th out of 1,451 “units” at Bayside that may be created were conveyed to 

third-parties other than the Declarant.1  Yet, in derogation of the clear language and 

mandate of DUCIOA, the Defendant did not call, within the statutorily required 60 

days, the mandatory meeting to allow the homeowners to select their own 

representatives to a majority of the Board.  And, when later pressed about the 

obligation to turn over the control, the Defendant’s representative, Josh 

Mastrangelo, the handpicked employee of the Defendant serving as President of 

the Association and a member of the Board of the Association, denied that 

DUCIOA was even applicable to Bayside.  

When a later formal demand was made on behalf of the homeowners, the 

representatives of the Declarant corrected themselves, confirmed that DUCIOA 

was applicable, but instead sought to argue that the 75% threshold had not been 

met and refused to hold the required meeting that would facilitate the election of 

1 At the time of the hearing on the Motion for a Status Quo Order, this Court 
remarked that the critical issue for it to determine at trial was the “denominator” 
that would be used to calculate the 75% threshold.  It is Plaintiff’s position, based 
on the Sussex County approved Master Plan 13 that such denominator is 1,451, the 
total number of approved “units,” which had been “designated for separate 
ownership,” and that “may be created” at the time the sale of units threshold was 
reached (which, for the simplistic purposes of this case, was by the filing of this 
action, but which was reached many months earlier).  JA0062, MP13
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non-developer designees to the Board such that a majority of the members of the 

Board of the Association were homeowners.

Plaintiff, on behalf of all similarly situated homeowners at Bayside, brought 

this action to end almost a generation -- over 16 years -- of unilateral and 

unfettered control of the Association by the Declarant. 

Without the relief Plaintiff seeks being granted following trial, this 

Declarant, which owns only one (1) residential unit2 and which provides no or 

almost no monetary assessment contributions to the Association, will for the 

foreseeable future3 and in contravention of the requirements of DUCIOA continue 

to:

 control the use of 100% of the homeowners’ assessments;

 dictate 100% of the decisions affecting the rights of homeowners at 
Bayside;

2 In a supplemental answer to Plaintiff’s First Set of Interrogatories to Defendant, 
Defendant indicated that “CMF Bayside LLC purchased 38407 Boxwood Terrace, 
unit 103A on April 23, 2013 from Foster and Merle Saft of West Chester PA.  This 
is the only residential unit in Bayside owned by a Freeman company/affiliate.”  
JA0041.

3 If the Court does not grant the relief requested, the Declarant, as a result of its 
precipitous and retaliatory action last month in filing an amendment to the 
Community’s declaration, has now purported to reserve unto itself the right to 
terminate control at a time of its choosing.  JA0623; JA0672.  The harm to the 
homeowners from this tardy and inequitable attempt at prolonging the Declarant’s 
control is manifest. 
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 mandate that the homeowners accept 100% of whatever desires the 
Declarant has relating to the common areas and amenities of Bayside; 
and

 ignore the legally protected interests that the homeowners have in 
Bayside relating to their statutory right to control their destiny.  

The time for turnover of control of the Association has come.  It is time for 

the Declarant to relinquish the control to those whose personal and financial 

interests far outweigh any remaining interests that this Declarant has at Bayside.
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STATEMENT OF FACTS

A. THE PARTIES.

Plaintiff is a resident of Bayside, and she, along with her husband, Gordon 

Green, own 31454 Forsythia Drive, Selbyville, Delaware.  JA0002, ¶ 1; JA0372. 

The Declarant is a Delaware limited liability company. JA0002, ¶ 2.  The 

Declarant is the “declarant” for Bayside as that term is used in DUCIOA. Id.; 25 

Del. C. § 81-103(16).4  

B. BAYSIDE BACKGROUND.

In the late 1990s and early 2000s, the Freeman family gained control of 

certain land outside Fenwick Island adjacent to the Delaware Maryland border for 

the purposes of creating a common interest ownership community that would 

ultimately be named “Bayside.”  JA0005-06, ¶ 11.  The community, as built out 

around a golf course controlled and to be controlled by the Declarant, contains a 

mixture of single-family homes, townhomes and multi-family residential buildings.  

JA0006, ¶ 12. 

4 “Declarant” means “any person or group of persons acting in concert who: (i) as 
part of a common promotional plan, offers to dispose of the interest of the person 
or group of persons in a unit not previously disposed of or (ii) reserves or succeeds 
to any special declarant right.”  25 Del. C. § 81-103(17).
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1. The Association and the Board.

The Association, like virtually all other homeowner associations for 

common interest ownership communities this Court has considered over the 

decades, is charged with, among other things, managing the common elements and 

community amenities in Bayside. JA0986, Section 3.15.  The document which 

authorized the creation of the Association, and which binds all homeowners as 

members of the Association, is the “Community Charter for Bayside” (the 

“Charter”).  The Charter was filed of record with the Sussex County Recorder of 

Deeds on March 1, 2005.  JA0884 et seq.  

The Association was formed as a Delaware non-stock membership 

corporation on September 16, 2005 (JA0896), and its role in Bayside, as set forth 

in the Charter, is clear:  

The Association may exercise all rights and powers which the 
Governing Documents and Delaware law expressly grant to it, as well as any 
rights and powers that may be reasonably implied under the Governing 
Documents.  It also may take any action reasonably necessary to effectuate 
any such right or privilege.  

Charter, Chapter 3.2. 

The expansive role of the Association in the affairs of the Bayside 

Community is set forth in Part Three of the Charter, “Association Operation.”  

JA0922-36.  Of particular note is that one of the Association’s “primary functions 

is maintaining and operating property and facilities for the common benefit of the 
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Owners and residents of the Community.” JA0923-25 (Emphasis in the original).  

The all-encompassing obligations of the Association in property management and 

control at Bayside includes all of the common areas, the stormwater drainage 

system and roadways.  JA0923, Chapter 10.2.

Not surprisingly, the role of the Board of Directors in managing the business 

and affairs of this non-stock membership Association mirrors the requirements of 

the Delaware General Corporation Law with the Charter making the Board 

“responsible for administration, management and operation of” the Association. 

JA0900, Chapter 3.3; Cf. JA0986, Section 3.15 and 8 Del. C. § 141.  Thus, the 

control of the Association flows from the control of the Board of Directors of the 

Association.

 From the outset of Bayside, the Board and, thus, the Association have been 

controlled by the Declarant through its contractually-based right to appoint 

members to the Board.  JA0008, ¶ 19.  While homeowner representation has been 

added to the Board during the course of the community’s almost two (2) decades 

of buildout and development, at the time of the filing of this action, the Board 

remains majority controlled by the Declarant, with the Board consisting of (i) three 

(3) handpicked designees and employees of the Declarant and its affiliates, and (ii) 

two (2) homeowners elected by their fellow homeowner/members.  Id.  
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2. The Master Plan Authorized Build Out of Bayside.

Over the last two decades, the Declarant has filed multiple “Master Plans” 

for Bayside, numbering 13 over the course of the community buildout prior to the 

filing of this action.  Those Master Plans have increased, and decreased the number 

of units -- the physical locations on those Plans “designated for separate 

ownership” -- that the Declarant may create at Bayside.  (A high of 1,700 in early 

approved Master Plans., and later reduced to the number of 1,451 in Master Plan 

14).  See JA0532; JA0522-23.

The Declarant’s last Master Plan filed by the Declarant with Sussex County 

Planning and Zoning Office before this action was filed was in January, 2020. On 

that Master Plan, a total of 1,449 residential “units” had been identified.5  JA0062, 

MP13.  That Master Plan, Master Plan 13, with an actual total of 1,451 physically 

defined locations/spaces designated for separate ownership, was approved by the 

County on April 16, 2020.6

5 A “unit” is defined it as “a physical portion of or 3-dimensional space in the 
common interest community designated for separate ownership or occupancy, the 
boundaries of which are described pursuant to § 81-205(a)(5) of this title, and 
shall include all improvements contained within the space except those excluded in 
the declaration.”  25 Del. C. § 81-103(48).  

6 The actual number of “units” physically located on and designated within that 
Plan that could be created was 1,451, but due to a calculation error, was denoted on 
the Plan as 1,449.  Cf. JA0062, MP13 and JA0861. Following the filing of this 
action, the Declarant filed a subsequent Master Plan, Master Plan 14, in which the 
Declarant disclosed the discovery of the two “units” that had been previously 
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Thus, at the time of the filing of the Complaint in this matter, the operative 

Master Plan, Master Plan 13, physically designated 1,451 spaces for separate 

ownership, and the Declarant, by virtue of the Sussex County’s approval, has the 

right to create -- without any further review, consideration or approval from Sussex 

County government -- no more than a total of 1,451 “units.”

And, as of the date of the filing of the Complaint, no less than 1,200 out of 

those 1,451 approved and available units in Bayside have been sold and conveyed 

to individual buyers unaffiliated with the Declarant -- a total of almost 83% of the 

approved and available residential units that may be created in Bayside.  JA0010-

11, ¶ 22.7  

physically designated, but which had been “miscounted” in the previous Master 
Plan. JA0522-23; JA1048.

For purposes of this case, the difference between 1451 or 1449 is de minimus, as 
the total of conveyed units already sold to third-parties remains well above 83% of 
the total number of units which may be created at Bayside.  Given the definition of 
a “unit,” however, Plaintiff’s position in this action is that the “denominator” to be 
used by this Court, 1,451, is derived from the Master Plan on file at the time of the 
reaching of the 75% level, and that would have been the actual total of 1,451 
separately designated spaces, “units” identified and set forth on Master Plan 13, 
irrespective of the fact that the Master Plan erroneously denotes the number as 
1,449. Cf. JA0862, MP13 and JA0861. 

7 As of March 23, 1,221 units had been sold, JA0072, ¶ 8, now which comprise a 
total of 84.1% conveyed.  
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C. THE APPLICATION OF DUCIOA.

1. DUCIOA Mandates Turnover of Control of the HOA at 
75%.

Homeownership in a common interest ownership community is based on 

contract, and the typical contract, as does the Bayside contract, the Charter, binds 

homeowners to developer control for a period long after the economics of the 

community suggest that a declarant should continue to retain control.  Indeed, 

some publicly recorded declarations here in Delaware have granted the right of the 

declarant to retain control of the homeowner associations up until the last lot was 

sold.  The harm that could be inflicted on homeowners from such unchecked and 

potentially unending control from such an egregious declarant mandated control 

period is manifest. 

Thankfully, the resolution of the excesses of this odious contractual based 

modern-day reanimation of a long-ago disdained socio-political system -- a 

feudalistic system which binds the homeowner “serf” to the land for the benefit of 

the declarant/“lord of the manor” -- has come, like so many other ground-breaking 

social policy changes before, in the form of relief from the representatives of the 

people, our General Assembly.  
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This reform legislation, DUCIOA, became applicable to pre-existing 

“common interest communities” such as Bayside in 2009.8  

Section 81-303 of DUCIOA addresses (and was, indeed, intended to 

address) this exact condition and remedy the situation where developer appointees 

to the board controlling the community’s homeowners’ association (the “HOA”) 

are acting at the behest of the developer and ignoring the vested and protectable 

interests of the majority of homeowners long after the expiration of the time a 

developer was thought needed to be in control for the purposes of completing the 

development or selling its units.    

The Delaware Legislature, by the very words it chose, intended to release 

owners from this modern-day indentured servitude, and to ensure that the property 

rights, and the control of the property that goes with it, are bestowed on the rightful 

owners, the beneficial and actual owners of the community, the homeowners 

themselves.  

Thus, to protect against the excesses of a declarant overreaching in drafting 

declaration provisions concerning long-term declarant control over the homeowner 

8 Without question, DUCIOA applies to Bayside since it is a pre-existing common 
interest ownership community, 25 Del. C. § 81-119, and meets the definition of a 
“common interest community” under the Act. 25 Del. C. § 81-103(11).  The 
common interest community size exclusion provided for in 25 Del. C. § 81-120 is 
inapplicable because there are more than 20 units, and the total average annual 
assessment for all of the units in Bayside for the assessments is over $500.00 per 
year.  See 25 Del. C. § 81-120; JA0044, ¶ 3.
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association most favorable to themselves, DUCIOA mandates that when certain 

levels of homes or units have been conveyed -- thresholds -- a developer is now 

required to ensure the election of certain specified numbers of independent 

homeowner members to the board.  25 Del. C. § 81-303(d).  DUCIOA sets up 

these threshold way points, as the words used therein demonstrate, to allow the 

voices of the homeowners to be heard and to be considered on matters relating to 

the operation and control of the homeowner association controlling their 

community.  

Further, and most importantly for the matter to be decided by the Court, 

DUCIOA now mandates that, irrespective of what may be provided for and 

documented in the declaration concerning the declarant’s period to control the 

HOA, after 75 percent of the “units that may be created” in such a common interest 

ownership community have been conveyed, the declarant’s period to control the 

board ends.  25 Del. C. § 81-303(c).9  When the “period of declarant control” is at 

9 Section 81-303(c) provides:

Regardless of the period provided in the declaration, and except as 
provided in § 81-223(g) of this title, a period of declarant control 
terminates no later than the earlier of: (i) except as to a nonresidential 
common interest community, 60 days after conveyance of 75 percent 
of the units that may be created to unit owners other than a declarant. . 
. .

25 Del. C. § 81-303(c)(Emphasis added).
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an end, the “unit owners must elect” directors to the board of the HOA, “at least a 

majority of whom must be unit owners.”  25 Del. C. § 81-303(e) [Emphasis 

Added].10  And, the declarant must do so not later than “60 days after conveyance 

of 75 percent of the units . . . .”  25 Del. C. § 81-303(c).  

Thus, Bayside unit owners, for more than a year, have been entitled to be 

freed from the shackles of their contractual bondage to the dictates of this 

Declarant, and have been statutorily entitled to elect a board comprised of a 

majority of member/owners who own units in Bayside.  With the last conveyance 

threshold being surpassed, the time has come.  The Declarant, whose absolute and 

unfettered control of the Board has lasted now for sixteen years, must relinquish its 

iron-clad control of the Association and turn it over to the control of the Owners.

2. DUCIOA Appropriately Balances the Interests of the Unit 
Owners with the Rights of the Declarant.

Yet, this public policy decision of the Delaware General Assembly is not 

one sided.  DUCIOA thoughtfully balances the interests of increasing numbers of 

non-declarant unit owners in the community in controlling how the community is 

10 Section 81-303(e) provides:

Except as otherwise provided in §§ 81-220(e) and 81-303(f) of this 
title, not later than the termination of any period of declarant control, 
the unit owners must elect an executive board of at least 3 members, 
at least a majority of whom must be unit owners.

25 Del. C. § 81-303(e). 
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to be managed (and, importantly, where their money, in the form of mandatory 

assessments, is to be used) against the interests of the declarant/developer in 

completing its development project.  DUCIOA grants the homeowners the right to 

control their destiny and how their HOA will respond to the owners’ interests only 

upon achieving a high threshold of conveyances of units to non-declarant unit 

owners. And, against that, DUCIOA affords maximum protection of the rights of 

the declarant, and does so by imposing no restrictions on the economic interests 

the declarant has in completing its development.  

It is, therefore, important to understand what is not at stake with compliance 

with the mandatory termination of the declarant control period provisions of 25 

Del. C. § 81-303. Thus, DUCIOA protects the declarant’s right to:

 control the timing of the build out of its development; 

 build out its development in the manner approved by the County in 
the developer’s Master Plans;

 change its Master Plans, as permitted under the applicable County 
Code;

 annex lands into the development, to the extent such declarant 
preserved such rights to do so in its declaration; and

 hand over the common element properties remaining it its name until 
it is ready to do so, again to the extent that it has preserved its rights 
to do so in its declaration. 

See 25 Del. C. § 81-303.  
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Further, and most significantly, DUCIOA does not exclude the declarant 

from participating in the ongoing affairs of the Association, specifically allowing it 

to continue to have a say in the business of the community by allowing continuing 

participation on the board (albeit from a minority position on that board).  25 Del. 

C. § 81-303(e). 

Thus, having appropriately balanced the competing interests of the owners 

and the declarant, and preserved the developer’s right to complete the development 

in the manner the declarant envisioned and is able to obtain approval for through 

the appropriate County processes, the declarant can proceed to move forward with 

completing its development, without concern that its ongoing investment in the 

development is jeopardized by the change of control of the Association.      

D. THE DECLARANT AFFIRMATIVELY MISLEADS THE 
OWNERS.

Since its incorporation in 2005, the Association has been controlled by the 

Declarant.  JA0008-09, ¶ 19.  Through its vested control rights under the Charter, 

the Declarant has appointed its own hand-picked directors to the Board of 

Directors of the Association, and, at all times, has retained majority control of the 

Board.  JA0008-09, 11, ¶¶ 19, 24.

 As a result, not only does the Declarant have an impregnable veto right on 

anything that the Owners or their representatives would like to accomplish on their 

behalf at Bayside, the Declarant has had, through its unrestricted right to appoint 
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(and remove) a majority of the Board of Directors, an absolute right to impose its 

wishes and desires on the owners at Bayside, irrespective of the wishes and 

interests of the owners.  JA0008-09, ¶ 19.

This Declarant’s appointees have continued to carry out the Declarant’s self-

interested development plans and to control the use of the Association’s funds to 

further such plans, even in light of the fact that all or almost all of the current 

income of and funding for the Association, the mandatory assessments on the lots 

in Bayside, are coming from all of the unit owners, and not the Declarant, and even 

though the Declarant’s remaining financial interest in the community is swamped, 

by no less than a factor of five (5), by the total investment the unit owners 

themselves have in the Bayside community.   JA0009-10, ¶ 20.11

DUCIOA and the turnover obligations set forth under that Act have been the 

law of Delaware for over a dozen years.  For reasons known only to this Declarant, 

the Declarant chose to ignore the obligation to turnover control of the Board of the 

Association to the homeowners when the 75% threshold was reached.  JA0011, ¶ 

24.

11 Ironically, by controlling the Association, the Declarant keeps these Unit Owners 
paying assessments for the upkeep and maintenance on the future “common 
element” property, Property it still owns in its name in the community, thus forcing 
the owners to pay for the upkeep of this Declarant’s own property.
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And, most troubling to the homeowners, the Declarant actively misled the 

unit owners at Bayside, keeping them in the dark about its obligations under 

DUCIOA.  JA0011, ¶¶ 23, 24.

Through its hand-picked appointee to the Board, the Declarant affirmatively 

misrepresented the applicability of DUCIOA to Bayside, and purposefully tried to 

lead the Bayside unit owners into believing that they were not entitled to a turnover 

of the control of the Association to the unit owners until the time stated in the 

Charter.  JA0011, ¶ 24.

In fact, a turnover inquiry made in early July, 2020 by an owner at Bayside 

to Joshua Mastrangelo, a high-ranking employee of an affiliate of the Declarant, 

the Declarant’s appointed representative to the Association’s Board and the 

Declarant’s appointed President to the Association, was met with this falsehood: 

“Bayside predates DUCIOA and is not subject to the [DUCIOA’s] requirements.” 

JA0011, ¶ 24; JA1044.

 In mid-July 2020, Plaintiff learned that, despite the Declarant 

representative’s protestations to the contrary, DUCIOA is applicable and mandates 

that majority control of the Association be in the hands of the owners following the 

sale of 75% of the units in Bayside, irrespective of what is provided for in the 

Charter and irrespective of whether Bayside “predates” DUCIOA.   JA0011-12, ¶ 

25. 
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E. THE DECLARANT REFUSES TO HOLD THE REQUESTED 
INDEPENDENT ELECTION.

Following the acquisition of the independent knowledge of what DUCIOA 

provides, Plaintiff and other Owners at Bayside diligently attempted to work with 

the Declarant on resolving the issue of the turnover of control of the Board of the 

Association.  JA0012, ¶ 26.

On September 10, 2020, counsel for Plaintiff wrote to the Declarant’s 

representative, Mr. Mastrangelo, reminded him of the Declarant’s obligations 

imposed by DUCIOA and requested that the Declarant direct that its appointees to 

the Board call a meeting to elect a Board on which a majority would be 

independent Bayside Owners.  JA0012, ¶ 26; JA1041-43.  That request was 

denied.  Id.  

Thereafter, in what can only be viewed as a complete acknowledgement that 

the earlier statement by the Declarant’s representative that DUCIOA was 

inapplicable to Bayside was false, the Declarant concocted and offered a new 

purported reason to deny the requested turnover.  In an October 5, 2020 letter from 

Michelle Freeman to the owners in the Bayside community, Ms. Freeman, on 

behalf of the Declarant, asserted that the Declarant was allegedly permitted to 

buildout more homes than can currently be legally built at Bayside, and that, 

allegedly because of that, the 75% threshold in DUCIOA had not been attained.  

JA1045-1047; JA0012-13, ¶ 27.  Ms. Freeman told the owners that the Declarant 



20

would not thereafter discuss or permit any turnover of the control of the Board to 

the owners, which based on this newly contrived theory she asserted might take 

place in December, 2021.  Id.

Having received this letter, and with the Declarant’s legal representative 

subsequently confirming to Plaintiff’s counsel that the Declarant would not discuss 

or permit any immediate turnover of the majority control of the Board to the unit 

owners, Plaintiff brought this action.  JA0004-05, ¶¶ 7-9.

STATEMENT OF THE QUESTIONS INVOLVED

1. Has the “period of declarant control” terminated pursuant to the terms 

of 8 Del. C. § 81-303(c) such that a meeting of Association members/unit owners 

at Bayside must be held to elect a board, a majority of whom must be unit owners 

at Bayside?
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ARGUMENT

I. PLAINTIFF AND THE UNIT OWNERS AT BAYSIDE ARE 
ENTITLED TO THE HOLDING OF A MEETING OF THE 
ASSOCIATION CALLED TO ELECT A BOARD WHICH IS 
COMPRISED OF A MAJORITY OF UNIT OWNERS.

A. 25 DEL. C. § 81-303(c) MANDATES THE TURNOVER OF 
MAJORITY CONTROL OF THE BOARD OF DIRECTORS OF 
THE ASSOCIATION TO THE BAYSIDE UNIT OWNERS. 

That the Declarant’s time to control the Association has ended is fixed by 25 

Del. C. § 81-303(c), and ended upon the transfer of 75% of the units and the 

automatic statutory application of Section 81-303(c). The Declarant has no 

continuing right to exercise any control, and it must stand aside so the unit owners 

at Bayside can elect a Board consisting of a majority of member/unit owners. 

In considering whether the Declarant’s control period has terminated and 

whether to grant Plaintiff’s application, the Court must begin and end its inquiry 

with Section 81-303(c).  The explicit language used in Section 81-303(c) clearly 

and unambiguously states that irrespective of the period found in Bayside’s 

Charter, 60 days after conveyance of 75 percent of the “units that may be created” 

to non-declarant unit owners, the time for the Declarant’s control must come to an 

end.  As Section 81-303(c) provides: 

Regardless of the period provided in the declaration, and except as 
provided in § 81-223(g) of this title, a period of declarant control 
terminates no later than the earlier of: (i) except as to a nonresidential 
common interest community, 60 days after conveyance of 75 percent 
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of the units that may be created to unit owners other than a declarant. 
.. .

25 Del. C. § 81-303(c) (Emphasis added).

The parties do not dispute that the pre-existing common interest community 

provisions of DUCIOA, those enumerated in 25 Del. C. § 81-119, apply to 

Bayside, nor do they dispute that Section 81-303(c) is one of those enumerated 

Section 81-119 provisions and that such Section applies to circumstances 

surrounding the request for relief made by Plaintiff.12  

Not surprisingly, there is no dispute over the number of units conveyed at 

Bayside to third-parties unaffiliated with the Declarant, with no one contending 

that less than 1,200 units had been sold as of the time of Plaintiff’s filing of the 

lawsuit. JA0006, ¶13; JA0072 (1,226 residential units sold as of March 13, 2021).  

Indeed, such a number of “units” conveyed by the Declarant could not be disputed 

as conveyances of those “units,” deeded and taxable parcels “designated for 

separate ownership,” are a matter of public record in the office of Sussex County 

Recorder of Deeds.13  

12 As discussed infra, the Declarant admits that Section 81-303(c) is applicable, but 
argues that it is entitled to take advantage of the so-called master planned 
community exception found within that Section.  For the reasons stated infra in 
Section I. B., that exception is not available to the Declarant.

13 A “unit” is not a lot with a residential home constructed on it with a certificate of 
occupancy as used in the Charter, but rather DUCIOA defines it as “a physical 
portion of or 3-dimensional space in the common interest community designated 
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Rather, as the Court recognized following the argument on the Motion for a 

Status Quo Order, the critical issue for this Court to decide at trial of this matter -- 

and the issue which divides the parties -- is the “denominator,” the number by 

which the number of units conveyed must be divided by to determine whether the 

75% threshold in Section 81-303(c) has been met.  

Therefore, this Court must determine the meaning of the statutory phrase: 

“units that may be created” as used in Section 81-303(c) to ascertain exactly what 

this Court must divide by the number of units that have already been conveyed to 

homeowners in Bayside.

The rules of statutory construction are well known to this Court, with this 

Court recognizing that statutory interpretation is “ultimately the responsibility of 

the courts.”  December Corp. v. Wild Meadows Home Owners Association, 2015 

Del. Ch. LEXIS 304, *17 (Del. Ch. Dec. 22, 2015).  

The law is clear that where a statute’s plain language is unambiguous, it is 

controlling.  December Corp. v. Wild Meadows Home Owners Association, 2015 

Del. Ch. LEXIS 304, at *17 (citing Newtown Vill. Serv. Corp. v. Newtown Road 

Dev. Co., Inc., 772 A.2d 172, 175 (Del. 2001)) (The “plain language of the statute 

should control the Court’s interpretation unless the statute is ambiguous.”).  

for separate ownership or occupancy, the boundaries of which are described 
pursuant to § 81-205(a)(5) of this title, and shall include all improvements 
contained within the space except those excluded in the declaration.”  25 Del. C. § 
81-103(48).  
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Indeed, when considering this statute, it is this Court’s role to “determine and give 

effect to the legislature’s intent.”  Wild Meadows MHC, LLC v. Weidman, 2021 

Del. LEXIS 135, at *7 (Del. Apr. 14, 2021) (citing LeVan v. Indep. Mall, Inc., 940 

A.2d 929, 932 (Del. 2007)).  And, where, as here, the statute is unambiguous, this 

Court effectuates that legislative intent by applying “the plain, literal meaning of 

its words.”  Wild Meadows MHC, LLC v. Weidman, 2021 Del. LEXIS 135, at *8.

The words used in Section 81-303(c), specifically the words “units” and 

“that may be created,” are indeed unambiguous, and applying the plain, literal 

meaning of the words of Section 81-303(c) to the indisputable facts confirms that 

the time to turn over control of the Association to the unit owners has arrived.  

The definition of “units” is itself unambiguous, as a “unit” is a defined term.  

25 Del. C. § 81-103(48) (the definition of “unit” applicable to Bayside through 25 

Del. C. § 81-119 which is “necessary in construing” Section 81-303(c)).  A “unit” 

is defined to mean “a physical portion of … the common interest community 

designated for separate ownership or occupancy … and shall include all 

improvements contained within the space except those excluded in the 

declaration.”  25 Del. C. § 81-103(48) (Emphasis added).   

The only “units,” the “physical portion” of Bayside that had been 

“designated for separate ownership” as required by the DUCIOA definition of a 

unit, “that may be created” are those 1,451 designated residential spaces of the 

https://advance.lexis.com/api/document/collection/cases/id/62FG-0H31-JWBS-653N-00000-00?page=7&reporter=7080&cite=2021%20Del.%20LEXIS%20135&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/62FG-0H31-JWBS-653N-00000-00?page=7&reporter=7080&cite=2021%20Del.%20LEXIS%20135&context=1000516
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common interest community which have been designated for separate ownership 

identified and set forth on Master Plan 13, the then fully operative master plan for 

Bayside approved by Sussex County Planning and Zoning Office of at the time of 

the filing of the Complaint in this matter.14  

Pursuant to the approved Master Plan 13, the Declarant -- without any 

further review, consideration or approval from Sussex County government -- can 

create up to, but no more than, a total of 1,451 “units.”  See JA0062, MP13.  These 

1,451 “units” are the only currently available designated physical portions of the 

Bayside common interest community which are designated for separate ownership 

which this Declarant may, or is authorized to, create.  

No other “units” are proposed on Master Plan 13, nor are there any more 

than 1,451 separately identified spaces designated for separate ownership included 

on that approved Plan.  See JA0062, MP13.  There are no plans, Master Plans or 

otherwise, for any more “units” to be created that have been filed of record with 

the Recorder of Deeds or, more importantly, filed of record at the time of the filing 

14Again, as referenced, supra, n.6, while the number of units on Master Plan 13 
were denoted as 1,449, there were actually 1,451 physically designated spaces for 
separate ownership set out on that Plan.  See JA0062, MP13 and JA0861.  Master 
Plan 14 was filed subsequent to the initiation of the litigation, which cleaned up 
that “calculation” error, noting that there are two additional units that were 
miscounted from Master Plan 13 (See JA0861), and the approval of that Plan by 
the Sussex County Planning and Zoning Office now guarantees that the 1,451 can 
be created by this Declarant. 
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of this action. JA0556; JA0606-07.  These 1,451 specifically identified and 

approved residential spaces/physical portions of the common interest community 

which have been designated for separate ownership, are, therefore, those “units 

that may be created” at Bayside as defined under Section 81-303 at the time of the 

filing of the action. 

Thus, with a total of more than 82% (1,200/1,451) of those units which may 

be created having been conveyed, and with the Declarant not having called a 

meeting within 60 days of the transfer of no less than 75% of those units, the 

Declarant is in violation of Section 81-303(c).

The Declarant, however, contends that the “denominator,” is not 1,451, but 

rather 1,788,15 the number of units the Declarant asserts might someday be legally 

able to be established as part of the Bayside “residential planned community.”  

Yet, such alleged units might be available if and only if there are further 

submissions to and approvals by Sussex County government and only if a further 

Master Plan, which must be approved by Sussex County government, designates 

exactly where such physical portions of the common interest community 

designated for separate ownership would be located.  JA0636-38.  

15 Declarant derives that number based upon what it claims is the approved number 
of residential planned units, 1848, less the 60 units that it sold off to another 
developer.  JA0529-30. 
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The Declarant’s chosen reading of Section 81-303(c), helpfully to it, 

eschews the actual and required definition of “units,” and contends that simply 

having permission to possibly include up to a certain amount of these 

hypothetical/phantom units at Bayside is enough under Section 81-303(c).  Yet, 

Declarant’s contention just does not give meaning to the defined term “unit” in 

Section 81-303(c) and as such must be dismissed out-of-hand, as Declarant has not 

identified where any one of these 337 phantom “units” are designated on any 

“physical portion of” Bayside “for separate ownership or occupancy….”  25 Del. 

C. § 81-103(48).

Indeed, Declarant asserts this greater number is applicable for the 

denominator, even though none of these alleged units have been designated on any 

current Master Plan applicable to Bayside, and even though it has no current plans, 

either internally or filed of record, which identify separately designated physical 

portions of Bayside where such units would be located.  JA0532; JA0637-38.  In 

short, these 337 additional units which Declarant says are available and which it 

contends may be created, are not simply “units” as defined in DUCIOA as they are 

not yet physically designated anywhere showing where they would be located 

within the common interest community.  25 Del. C. § 81-103(48).

Further, the phrase “may be created” cannot ignore the fact that the term 

“units” must be the focus of what may be created.  Reliance on the words “that 
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may be created” alone does not mean hypothetical, speculative or possible units, 

as, if that is the case, the meaning of that phrase would be possibly infinite, as the 

number of units that could be created is limited only by the imagination of a 

Declarant.  Rather, the entirety of the phrase “units that may be created” must 

mean that the physical locations for such separate ownership have been 

“designated,” 25 Del. C. § 81-103(48), and the authority/permission to create such 

has been granted by the relevant authority.

Here, the authority to create, and the parcels for separate ownership which 

have been designated to be created without further authorization are the number of 

units that are unconditionally permitted to be built under the last Sussex County 

approved Master Plan filed prior to the reaching of 75% of conveyances.  Here, 

that Master Plan is Master Plan 13, and the number of “units that may be created,” 

where spaces for separate ownership have already been designated therein, is 

1,451.  JA0062, MP13.

When interpreting a statute, it is this Court’s role to “determine and give 

effect to the legislature’s intent.”  Wild Meadows MHC, LLC v. Weidman, 2021 

Del. LEXIS 135, at *7 (Apr. 14, 2021) (citing LeVan v. Indep. Mall, Inc., 940 A.2d 

929, 932 (Del. 2007)).  This Court’s goal is to “interpret the statutory language that 

the General Assembly actually adopt[ed], even if unclear and explain what [this 

Court] ascertain[s] to be the legislative intent without rewriting the statue to fit a 

https://advance.lexis.com/api/document/collection/cases/id/62FG-0H31-JWBS-653N-00000-00?page=7&reporter=7080&cite=2021%20Del.%20LEXIS%20135&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/62FG-0H31-JWBS-653N-00000-00?page=7&reporter=7080&cite=2021%20Del.%20LEXIS%20135&context=1000516
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particular policy position.”  Wild Meadows MHC, LLC v. Weidman, 2021 Del. 

LEXIS 135 at, *7.  Here, the application of the literal and plain meaning of the 

words confirms that the denominator is 1,451, the total number of units under 

Master Plan 13 which may be created at Bayside as of the date that 75% of the 

units were conveyed. 

Nonetheless, even if the Court should conclude that the phrase “the units that 

may be created” as used in Section 81-303(c) is ambiguous, because the Court is 

convinced that such phrase is “reasonably susceptible of different conclusions or 

interpretations,” December Corp. v. Wild Meadows Home Owners Association, 

2015 Del. Ch. LEXIS 304, at *17, the Court can still conclude that the applicable 

number for the denominator is 1,451 and not 1,788. 

Assuming that the phrase “units that may be created” is ambiguous, the 

Court must determine the phrase’s meaning by construing it “in a way that will 

promote its apparent purpose and harmonize it with other statutes within the 

statutory scheme.”  December Corp. v. Wild Meadows Home Owners Association, 

2015 Del. Ch. LEXIS 304, at *18 (citing LeVan, 940 A.2d at 933 and Eliason v. 

Englehart, 733 A.2d 944, 946 (Del. 1999)).

Here, interpreting the phrase “units that may be created” to mean the total 

number of physical areas/spaces on an approved plan that can be created for 

separate ownership without further government approval certainly furthers the 
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expressed intention of the General Assembly in promulgating Section 81-303(c).  

The intent of Section 81-303(c), in putting into place fixed-circumstances, trigger 

points, of knowing when owners in the community would be able to control their 

HOA, “regardless” of whatever the declarant has set forth in the declaration, is 

clearly to provide certainty for homeowners that time will come for such a 

turnover, and clarity as to when the time does come that the community would be 

turned over to them.  

Knowing that the turnover period is based on the actual number of units 

whose location and space has been approved and are set forth on a plan which is 

approved for their creation, rather than based on hypothetical or phantom units that 

may or may not see the light of day, creates the desired certainty that promotes the 

General Assembly’s intention.  And, such an interpretation has the added benefit of 

giving actual effect to the meaning of the term “unit,” as defined in 25 Del. C. § 

81-103(48), thus allowing for the harmonization of the provisions of DUCIOA 

applicable to Bayside.  December Corp. v. Wild Meadows Home Owners 

Association, 2015 Del. Ch. LEXIS 304, at *18.

Moreover, such a reading not only adds certainty for the homeowners to a 

process that the General Assembly wanted to add certainty to, but is hardly 

problematic for the declarant.  A declarant can, as this Declarant repeatedly did, 

always file and seek approval for plans in which the physical space for such units 
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is, in fact, identified and designated,16 and such declarant can maximize the size of 

its plan by including physical space for all units it intends or would like to create.  

Further, this reading does nothing to prejudiced this Declarant.  The 

Declarant can convey out what it has already had approved, and it can, if it 

chooses, amend, modify or change its plan by designating whatever other space in 

Bayside it wishes for additional units at some later date and for whatever other 

number of units it can seek approval from Sussex County government.

In short, a reading of Section 81-303(c) which harmonizes it with the other 

provisions of DUCIOA and in a way that promotes the apparent purpose of 

DUCIOA, counsels in favor of a reading of “units that may be created” as those 

units whose proposed physical space have been identified on plans that have 

approval from the County, and that may thereafter be created by the Declarant 

without the need for further government authorization. 

Thus, applying the appropriate reading of Section 81-303(c) to the 

undisputed record now before this Court demonstrates that there have been 

conveyances of more 75 percent of the “units that may be created” at Bayside to 

non-declarant unit owners, and that, as a result, the time for the Declarant’s control 

of the Board of Directors of the Association must come to an end.  

16 Indeed, this Declarant did in fact have prior plans that included designated 
spaces for units at Bayside to number 1,700.  JA0532.
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B. THE DECLARANT’S PURPORTED 25 DEL. C. § 81-233(g) 
DEFENSE TO ITS STATUTORY TURNOVER OBLIGATIONS 
UNDER DUCIOA IS MERITLESS. 

Notwithstanding the uncontroverted evidence before this Court 

demonstrating the Plaintiff’s right to the relief she is seeking, the Declarant has 

also asserted, by way of a previously filed Motion to Dismiss, that the so-called 

“master planned community” exception to DUCIOA is applicable, and allows it to 

avoid the required turnover of control of the Association.  The Declarant’s 

argument is without merit.

The Declarant’s recently adopted argument is based on the exclusion 

provision contained in 25 Del. C. § 81-303(c), which Declarant, helpfully to it, 

designates as a “Safe Harbor.”17  As Plaintiff understands such argument, the 

17 25 Del. C. § 81-303 (c) states as follows: 
 

“Regardless of the period provided in the declaration, and except as 
provided in § 81-223(g) of this title, a period of declarant control 
terminates . . . .”  

25 Del. C. § 81-303 (c)(emphasis added).  In turn, Section 81-223(g) provides:

“The period of declarant control of the association for a master 
planned community terminates in accordance with any conditions 
specified in the declaration or otherwise at the time the declarant, in a 
recorded instrument and after giving written notice to all the unit 
owners, voluntarily surrenders all rights to control the activities of the 
association.”

25 Del. C. § 81-223(g).
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Declarant now believes that Bayside is a DUCIOA “master planned community,” 

because the Charter, filed years before DUCIOA was signed into law, includes a 

provision buried within it that asserts that it is a “master planned community” and 

that it just so happens to meet the definition of such a community set forth in a 

provision of DUCIOA, Section 81-223 (a provision which Declarant conveniently 

ignores as not being applicable to Bayside).  As such, the Declarant believes that 

the turnover provisions of Section 81-303(c) are inapplicable to it because, it says, 

they do not apply to Bayside as a “master planned community.” 

That “exclusion” does not apply to Bayside.  The Declarant’s argument is 

non-sensical in that it wishes to cherry pick the provisions of Section 81-233, and 

make them applicable to Bayside, when it is certain from the provisions of 

DUCIOA itself that such Section is not applicable to Bayside.  For such exclusion 

provision to be applicable, Bayside would have had to bound by the entirety of 

Section 81-233, not simply Section 81-233(g), and that is not the case because the 

entirety of Section 81-233 was not made applicable to Bayside.  See 25 Del. C. § 

81-119 (List of applicable provisions to pre-existing common interest communities 

which does not include Section 81-223).  

In other words, for the declarant to be able to take advantage of Section 81-

233(g), the entirety of Section 81-223 must apply to Bayside, and since that 
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Section is inapplicable to Bayside, Bayside cannot take advantage of a provision 

which is inapplicable to it.  Thus, this argument is easily dispatched.18  

In any event, this exclusion is there in Section 81-303 not as a “gotcha” loop 

hole for Bayside to use as a sword against unit owners, but rather because Section 

81-303 is applicable to both pre-existing common interest ownership communities, 

and post-DUCIOA communities, this “exclusion” is necessary to be included in 

Section 81-303 to ensure that post-DUCIOA master planned communities that 

were planned to meet the requirements of 25 Del. C. § 81-223 would be able to 

unquestionably secure the rights set forth in Section 81-223(g).

Indeed, Section 81-303(c) must be read that way because the obligations that 

a declarant would have had as a DUCIOA Section 81-233 “master planned 

community” – in particular, the obligation to have provided a public offering 

18 Not surprisingly for an after-the-fact created argument, the problem with this 
argument is that the Declarant has never bothered to make the required discloses or 
offer the public offering statement that is required to be offered to potential buyers 
at Bayside as a so called master planned community, 25 Del. C. § 81-223(f), 
disclosures that, if it had been given to buyers, would have alerted Bayside buyers 
and given them actual notice that the declarant control termination provision 
protections afforded by Section 81-303 were unavailable to them. The Declarant’s 
irreconcilable legal position in this action has been challenged by a Bayside 
homeowner in a parallel action filed in Williams v. Carl M. Freeman Communities 
L.L.C., C.A. No. 2021-0072-SG, an action which will be mooted if Plaintiff’s 
action is successful.  JA0023-35.
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statement – would have put potential buyers on notice that this exclusion would be 

applicable to them.19 

Here, no such notice was available or was given.  JA0619-23.  Indeed, 

Declarant’s tortured reading of Section 81-303(c) would allow this Declarant to do 

what it did: Avoid the enormous expense and effort of telling all buyers at Bayside 

for over a dozen years that it is a DUCIOA-controlled master planned community, 

and then unfairly and inequitably surprise them with the purported application of 

the exclusion provision at beyond the last possible moment -- after the 

homeowners asserted their rights.  This inequitable tactic is, of course, in direct 

contravention of what DUCIOA was intended to do:  To get full disclosure out to 

potential buyers about their purchase into a DUCIOA Section 81-233 master 

planned community so that buyers would understand their rights as required under 

DUCIOA.  See 25 Del. C. § 81-223.

The master planned community provision of DUCIOA, as is evident in the 

fulsome disclosure provisions included in Section 81-233, was set up to avoid such 

a disastrous and inequitable tardy disclosure by ensuring timely and appropriate 

disclosures to potential buyers (thus, putting them on notice that the exclusion 

19 The tradeoff for homeowners in buying into a post-DUCIOA master planned 
community is disclosure. See 25 Del. C. § 81-223. Such disclosure is not part of 
the statutory imposed obligations for declarants developing pre-existing common 
intertest communities.  See, e.g., (Disclosure Provisions of DUCIOA other than 
those identified in 25 Del. C. § 119 applying to pre-existing common interest 
communities).
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would be applicable to them), and confirms that the only appropriate reading of the 

Section 81-233(g) exclusion in Section 81-303(c) is that it was included and is 

applicable to post-DUCIOA master planned communities that meet the provisions 

of and comply with Section 81-233, and not simply to pre-DUCIOA communities 

which might happen to have met the definition in Section 81-233 used for master 

planned communities.20 

In short, there is no possible manner in which to construe the Section 81-

233(g) exclusion provision of Section 81-303(c) as being applicable where Section 

81-233 did not and does not apply to Bayside.21 

20 Plaintiff believes that Section 81-303(c), read in conjunction with Section 81-
233, is not ambiguous, and that these two provisions can be read as intended by the 
legislature, as an exception only applicable to a post-DUCIOA master planned 
community to which the entirety of Section 81-233 applies.  Should the Court 
determine otherwise, and conclude that the provisions read together are 
“ambiguous,” then harmonizing these provisions with DUCIOA, as discussed 
above and as the Court is obligated to do, would lead to the same result:  A reading 
that excludes pre-existing common interest communities (who have no obligation 
to make disclosures about being a master planned communities as Section 81-233 
does not apply to them) from being able to take advantage of the exception is 
consistent with the intent of the Act to ensure ample disclosure to buyers for 
declarants who wish to take advantage of this exception. See December Corp. v. 
Wild Meadows Home Owners Association, 2015 Del. Ch. LEXIS 304, at *16-26.

21 As Plaintiff earlier explained to this Court during argument on the Motion for a 
Status Quo Order that the Declarant would, the Declarant did file a purported after-
the-fact amendment to the Charter in which the Declarant now purports to adopt 
Section 81-233 in its entirety and which purports to allow the Declarant to delay 
turnover to any time it so desires in the future.  JA0671-725. Yet, the filing simply 
confirms the obvious: That Bayside, at the time of the mandated and automatic 
termination of the declarant control period, was not subject to Section 81-233. 
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*   *   *

Plaintiff, as an uncontested deeded owner of a property in Bayside and a 

conceded member of the Association, has been adversely affected by the failure of 

the Declarant to have ceded majority control of the Association to the homeowners 

as required by 25 Del. C. § 81-303(c).  JA0371; JA0049-54.  As such, she has 

standing to bring this action, to bring it on behalf of all persons similarly adversely 

affected and to seek the relief which requires the Declarant’s compliance with 

Section 81-303.  25 Del. C. § 81-407.  

Having provided to the Court the required evidence showing that the 

Declarant has failed to comply with its obligations under DUCIOA to hold a 

meeting for election of the majority of homeowner representatives to the Board 

and to permit the turnover of the Association Board to the control of the Owners, 

Plaintiff has demonstrated success on the ultimate merits of her claim.  

Because the Court already had jurisdiction over this matter at the time of the filing 
of this Complaint, and because Section 81-303 was applicable and became 
statutorily mandated and binding upon this Developer at the exact moment that 
75% of the units had been conveyed, the Developer’s post-effective and post-
litigation attempt to “put the genie back into the bottle” and impose the provisions 
and procedures under Section 81-233 comes too late.  

To the extent that the Developer even attempts to argue at trial that such 
Amendment provision is applicable, Plaintiff asks this Court to dismiss such a 
claim out-of-hand as an inequitable attempted ousting of the jurisdiction of this 
Court that had been fixed at the time of the filing of the case.     
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CONCLUSION

WHEREFORE, Plaintiff Nancy Green prays this Honorable Court to grant 

Plaintiff (i) a declaratory judgment that the Declarant is violating 25 Del. C. § 81-

303 in not requiring its appointees to the Board of the Association to call and hold 

a meeting of members of the Association for the purposes of electing 

member/owner directors to the Board of Directors of the Association such that they 

would comprise a majority of the Board, and (ii) an Order, under 25 Del. C. § 81-

303(e), directing the holding of a very prompt meeting of the members of the 

Association for the purposes of electing independent owner/member directors to 

the Board of Directors of Association such that those homeowner representatives 

will comprise a majority of the Board.   

MORTON, VALIHURA & ZERBATO, LLC

/s/ Robert J. Valihura, Jr.                     
Robert J. Valihura, Jr., Esquire 
      State Bar ID Number 2638 
3704 Kennett Pike, Suite 200
Greenville, DE 19807
(302) 426-1313
Attorney for Plaintiff, Nancy Green
      
Words: 8,932

DATE:  April 29, 2021



CERTIFICATE OF SERVICE

I, Robert J. Valihura, Jr., Esquire hereby certify that on this 29th day of 

April, 2021, the undersigned has caused to be served, a true and correct copy of 

Plaintiff’s Trial Brief, to the following counsel of record via File & ServeXpress:

Mark F. Dunkle, Esquire
Parkowski, Guerke & Swayze, P.A.
19354C Miller Road
Rehoboth Beach, DE 19971

/s/ Robert J. Valihura, Jr.                     
Robert J. Valihura, Jr., Esquire (ID No. 2638)


