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INTRODUCTION

By agreement of counsel, the resolution of Freeman’s Counterclaim, the last 

remaining portion of this litigation, is submitted as cross-motions for summary 

judgment on briefs followed by oral argument at the convenience of the Court.  This 

is Defendant, Carl M. Freeman Communities L.L.C.’s (“Freeman”) Opening Brief 

in Support of Summary Judgment in its favor on its Counterclaims.

STATEMENT OF FACTS

In addition to the Facts previously plead in the prior stages of this case 

supported by Exhibits and a Joint Appendix already part of the record, the parties 

agreed in lieu of additional discovery to jointly stipulate to facts relevant to this 

Courts review of the Defendant’s Counterclaims (“Joint Stipulation of Certain 

Facts” also referred to as the “Stipulation” attached as Exhibit A).  The Stipulation 

admits the following:  Nancy Green (“Plaintiff”) is a homeowner in Bayside.  Carl 

M. Freeman Communities, L.L.C. (“Freeman”) is the Founder of Bayside as defined 

in the Charter for Bayside (the “Charter”). The Charter is a contract. Plaintiff and 

Freeman are bound by certain terms of the Charter.  Plaintiff and Freeman are bound 

by certain provisions of 25 Del. C. § 81-223; § 81-303 and § 81-417(a).  Plaintiff’s 

Amended Complaint references the Charter in Paragraphs 5, 6 and 24 of the 

Amended Complaint.  Section 20.1 (a)-(b) of the Charter is recited in the Stipulation.  
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The facts giving rise to the causes of action set forth in Plaintiff’s Amended 

Complaint existed prior to the filing of this litigation. Plaintiff’s legal counsel sent, 

in an effort to resolve the matter, emails to counsel for Defendant on September 14, 

2020, numerous emails on September 15, 2020, emails on September 30, 2020, 

October 5, 2020, and October 6, 2020.  In addition to the prior listed email 

communications, on September 10, 2020, Plaintiff’s counsel sent a letter to a 

representative of the Defendant, and Plaintiff’s counsel had at least one telephone 

call with Defendant’s counsel in mid-September.   Plaintiff did not submit, pursuant 

to Section 20.1 (a) of the Charter, the causes of action set forth in the original 

Complaint or the Amended Complaint to an independent agency providing dispute 

resolution services in Sussex County, Delaware or to a mediation entity designated 

by Bayside Community Association, Inc.  Plaintiff did not submit a Notice, pursuant 

to Section 20.1 (a) of the Charter, prior to filing this litigation. 25 Del. C. § 81-417 

(a) states: “[i]f a declarant or any other person subject to this chapter fails to comply 

with any of its provisions or any provision of the declaration or bylaws, any person 

or class of persons adversely affected by the failure to comply has a claim for 

appropriate relief. The court, in an appropriate case, may award court costs and 

reasonable attorneys’ fees.”  The Defendant’s Counterclaim arose out of Plaintiff’s 

filing of her original Complaint and Amended Complaint and the facts leading to the 
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existence of the causes of action set forth in the Counterclaim existed prior to the 

filing of its Counterclaim.  Defendant did not submit a Notice, pursuant to Section 

20.1 (a) of the Charter, prior to the filing of its Counterclaim.  Defendant did not 

submit the causes of action set forth in its Counterclaim to an independent agency 

providing dispute resolution services in Sussex County, Delaware or to a mediation 

entity designated by the Association.  Plaintiff, prior to the filing of this action, was 

aware of Section 20 of the Charter, consulted Section 20 and concluded that Section 

20 was inapplicable to the causes of action set forth in the original Complaint and 

the Amended Complaint. Exhibit A.

In addition to the foregoing Stipulation, Freeman alleges that Green 

knowingly engaged in a carefully calculated public media campaign to attempt to 

coerce Freeman into capitulation and used this manufactured atmosphere of 

contempt to raise money on social media to fund Green’s litigation. Exhibit B.

ARGUMENT

I. GREEN FAILED TO COMPLY WITH CHAPTER 20 OF THE 
BAYSIDE CHARTER ADVERSELY AFFECTING FREEMAN 
AND  JUSTIFYING A PARTIAL AWARD OF FREEMAN’S 
ATTORNEYS FEES AND COSTS UNDER DUCIOA SECTION 
81-147

25 Del. C. Section 81-147 governs claims for violations of a Declaration by 

“a declarant or any other person” subject to DUCIOA: “any person or class of 
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persons adversely affected by the failure to comply” with a declaration has a claim 

for “appropriate relief.”  Section 81-417(a).  Applied to Freeman’s Counterclaim, if 

Freeman shows that Green has “failed to comply” with “any provision” of the 

Bayside Charter, and if such failure “adversely affected” Freeman, then Freeman has 

a claim for “appropriate relief” from this Court, which can include an award of court 

costs and “reasonable attorneys’ fees.” Id.  In the Stipulation, Green has admitted 

non-compliance with Chapter 20 of the Bayside Charter – which mandates pre-suit 

ADR Dispute Resolution and Limitations on Litigation – so that the only inquiry 

necessary by this Court is whether Freeman has been adversely affected by Green’s 

breach of the Charter and if so, what remedy is appropriate. Exhibit A.

A. Green Admits Failing to Comply with Chapter 20 of the Bayside 
Charter

In the Stipulation, Green admits to a complete failure to comply with the 

Dispute Resolution and Limitations on Litigation requirements of Chapter 20 of the 

Bayside Charter, effectively conceding the allegations of Counts I and II of 

Defendant’s Counterclaim. Id. These admissions satisfy the liability portion of 

Section 81-147 – noncompliance with a Charter provision. Section 81-147(a). The 

only remaining inquiry for the Court under Section 81-147 is whether (a) Freeman 
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has been adversely affected by Green’s noncompliance and (b) if so, the appropriate 

relief awarded to Freeman for Green’s noncompliance. Id.

 B. Freeman Was Adversely Affected by Green’s Failure to Comply 
with Chapter 20 of the Bayside Charter

The mandatory ADR steps of Chapter 20.2 of the Bayside Charter offered 

Green an expedited forum for resolving her legal dispute within sixty days of first 

setting down her claim in writing as a Notice of Claim. Exhibit A.  The rapid Charter 

ADR process culminates in a hard stop at sixty days post Notice of Claim, by which 

time either a mediated settlement agreement must be reached or the mediation is 

then terminated. Id.  The termination of an unsuccessful mediation then and only 

then triggers the right to file suit. Id. Freeman was deprived of the actual and 

potential benefits of this expedited mandatory 60 day ADR pre-suit process, which 

included (a) a private proceeding not played out in the local press or on social media; 

(b) a cost effective proceeding that utilized a plain and concise written Notice of 

Claim, with a stated legal basis as well as a proposed resolution from the aggrieved 

party; (c) a short (less than 30 day) period for good faith direct negotiations between 

Green and Freeman to resolve the Notice of Claim, saving thousands of dollars in 

court costs and legal fees and (d) an equally rapid and cost-efficient (again less than 
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30 day) professional mediation of the Claim to either a mutually acceptable 

settlement after careful consideration of each parties’ legal position or no resolution 

which would allow the parties to then conduct efficient litigation of the issues not 

resolved at mediation. Id. Even an unsuccessful mediation outcome provides the 

benefit of mediator feedback to each party on the likelihood of success of each party 

on their claims and defenses.  The Charter ADR requirement provides a swift, cost 

effective and non-contentious forum for resolving legal disputes.  Unfortunately for 

Freeman and this Court, Green ignored her Charter obligations to embrace ADR by 

pursuing an aggressive litigation posture along with a client-driven social media 

campaign, bringing strife and discord to the Community and ignoring many core 

values expressed in the Charter.  Exhibits A and B.  Examples of Green’s attempts 

to leverage adverse publicity and social media are replete: 

“Trying to litigate this matter would be harmful to all concerned. From the 
homeowner’s perspective, we may have to wait an extended period of time to begin 
controlling our own destiny as a community. From the Developer’s perspective, 
the publicity surrounding a lawsuit would impact future sales, not only in this 
community but in others as well. Moreover, such action would tarnish the 
brand of Carl M. Freeman Companies and, by extension, the Freeman 
Foundation” – September 1, 2020 (emphasis added).  Exhibit B.

“Early on, a number of unwise developers held out, and ultimately faced 
enormously expensive lawsuits brought by the undersigned counsel 
representing determined homeowners, which cost of defense the developer had to 
fund personally. All, however, were quickly settled as every developer faced with 
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such lawsuit found it financially and strategically beneficial to settle, especially 
when confronted with the reality of negative consequences on new home sales 
when it is disclosed that homeowners are suing in your community and, more 
directly, by the fact that DUCIOA has a mandatory fee shifting provision which 
would obligate the developer, and not the HOA, to pay both the developer’s 
fees, and the homeowners’ fees, if the homeowner brings the lawsuit” – 
September 10, 2020 (emphasis in the original).  Exhibit B.

“Based on what the attorney has reported, it appears, at least to me, the 
attorney’s letter, with the implied threat of legal action, and the overwhelming 
positive response from the community may be having an impact” – September 
28, 2020 (emphasis added).  Exhibit B.

“We were on a brief hiatus but WE’RE BACK STRONGER THAN 
BEFORE. The hiatus was suggested by our attorney because Freeman attorney 
refused to even enter into any discussion unless we “stood down” on social media 
for a while” – October 10, 2020 (emphasis added).  Exhibit B.

“We are looking at organizing a protest at the entrance – 54 and 
American Pkwy. (on the CVS side of course since it is HOA property) on the 
Saturday of Thanksgiving. Our attorney says we need to keep making them 
uncomfortable and wanting to come to the table” – November 23, 2020 
(emphasis added). Exhibit B.

“I have held back the considerable number of homeowners ready to 
protest at many locations, including future stage events, throughout Sussex 
County in hopes that Freeman would act in good faith and come to the 
negotiation table” – November 23,  2020  (emphasis added).  Exhibit B.

“We’ve been a bit quiet this week…for good reason. Apparently, there is some 
movement from Freeman, so we wanted to slow down our social media blitz until 
we determine the sincerity of their words. In a show of goodwill, we’re going to 
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slow roll certain aspects of our social media campaign for a period of time. We will 
coordinate activities associated with possible social media campaigns should 
they become necessary. Thank you for the support – both financial and moral!” 
– December 5, 2020  (emphasis added).  Exhibit B.

“We have requested release from the promise of silence and staying off social 
media because of the delays and what appears to be targeted secrecy. As soon as we 
can be released from the “quiet” agreement, we will let you know. There is so much 
to talk about. We appreciate all the support, both financial and moral!” – 
January 2, 2021(emphasis added).  Exhibit B.

“We’re back….our attorney has given us the okay to be back on social 
media and all other media! Freeman has, in my opinion, acted completely in bad 
faith with the intention of preventing us from posting anything, even if accurate, that 
they might perceive as negative. It appears to me that all they wanted was “good” 
publicity for their announcements! I believe homeowners have been deceived and 
mistreated. Until we’re assured that happens, we will continue forward with our 
legal fight. We encourage you to post your opinions on social media – but again, 
please be civil and respectful. In the past, we have asked you not to mix Freeman as 
the developer with the Freeman Foundation or the stage, but it does seem to me that 
they have already done that” – January 7, 2021 (emphasis added).  Exhibit B.

Instead of the private, less costly 60-day Charter mandated ADR, Freeman 

was subjected to a high-profile Chancery filing by Green on November 16, 2020 

accompanied by a press release followed by a withering social media campaign used 

by Green and her group, for months, to raise litigation fund donations from Bayside 

residents as well as comments designed to stir up opposition to other projects 
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planned by Freeman or the Freeman Foundation. Exhibit B. Green clearly set out to 

inflict economic harm until Freeman capitulated. Exhibit B.

Green kept up this public pillorying of Freeman, with a short hiatus at the 

request of her legal counsel, for months. Exhibit B. Green then intensified her 

litigation posture by filing an Amended Complaint with Class Action allegations 

over 60 days later, on January 26, 2021, which was shortly followed by a TRO 

Motion for Status Quo on February 3, 2021 which culminated in expedited briefing 

over a two week period leading to a  February 15, 2021 argument before the Court, 

when injunctive relief was denied.  The case was then set for expedited discovery, 

briefing, and legal argument on May 4, 2021 ultimately resulting in the Dismissal of 

Green’s entire Complaint on May 24, 2021. The timing of these filings allowed 

Green to maximize the period of adverse publicity imposed upon Freeman through 

the press and through social media and allowed Green to accumulate thousands of 

dollars in legal fund donations and caused Freeman to incur substantial litigation 

expense during this expedited process. Exhibit B.

Freeman was subjected to a two-pronged attack: a public media barrage and 

an unnecessary expedited Chancery litigation. All of which, more likely than not, 

would have been much shorter, less publicly contentious, and less expensive had 
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ADR been honored by Green before filing suit.  It is reasonable to assume and more 

likely than not,  that if Green had engaged in the pre suit 60 day ADR process, the 

expedited TRO would have been avoided or summarily dismissed, since ADR would 

have (a) negated the claim of emergency and (b) shifted the Court’s TRO inquiry 

from a merely ‘colorable claim’ to ‘likelihood of success on the merits’ analysis 

since the parties had, by the very nature of the Notice of Claim requirements, already 

identified the facts and legal issues in dispute as well as considered the remedies and 

their prospects of victory based upon a mediators opinion, all within a calmer 60 day 

window of time. These factors all implicate the rule that without true exigent 

circumstances and with a developed record of claims and legal issues, a Court will 

likely go beyond the colorable claim analysis in a TRO inquiry and engage in a full 

examination of the probability of success on the merits. 2007 WL 2296356 CBOT 

Holdings, Inc. v. Chicago Board Options Exchange, Inc. at *3 (Del. Ch. August 3, 

2007); see also 1988 WL 10415 Cottle v. Carr at *3 (Del. Ch. February 9, 1988).  

More probably than not, Freeman was deprived of this likely victory on the merits 

in February 2021.  Instead, Freeman was forced to litigate the expedited TRO in 

February, successfully, and then litigate the merits of Green’s legal claim, resolved 

in Freeman’s favor by this Court’s decision of May 24 after expedited discovery and 

briefing.
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More likely than not, litigation on this matter properly filed after ADR would 

have been scheduled by the Court on a regular schedule, most likely resulting in 

consideration of Cross Motions for Summary Judgement in early 2021 and 

scheduled and heard well within a three- or four-month period following the filing 

of the Complaint, saving the parties and the Court much time and expense.  Indeed, 

once the parties and the Court were freed from the expedited TRO proceeding, the 

parties did just that, and after narrowly focused discovery, tried the case on briefs on 

a stipulated record in a most efficient fashion.

The adverse effect of Green’s calculated pursuit of immediate litigation in 

tandem with an incendiary public media campaign is self-evident; Freeman was 

deprived of all the benefits of the Charter-intended ADR process and instead 

burdened with expedited litigation while under economic duress. Exhibit B.

C. An Award of Freeman’s Attorney’s Fees and Court Costs Covering 
the Period from Suit Filing on November 16, 2020 Until This 
Courts February 15, 2021 Denial of the TRO Status Quo Motion 
Constitutes Appropriate Relief under Section 81-147(a)

While the underlying legal claim ultimately decided on May 24, 2021 – the 

effect of the Master Plan exception – would more likely than not have been litigated 

by Green anyway after an unsuccessful mediation, nevertheless if Chapter 20 had 
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been followed by Green, the Amended Class Action filing in January 2021 

immediately followed by the TRO Motion for Status Quo on February 3 with the 

ensuing expedited TRO litigation ending on February 15, 2021 would likely not have 

been pursued so vigorously since the ADR process would have elevated the Master 

Plan legal exception to more respect than originally afforded by Green.  Green made 

no acknowledgment of even the existence of the Master Plan exception in her 

original Complaint and only gave it passing reference in a footnote to her Amended 

Complaint likely because Freeman had already filed a Motion to Dismiss grounded 

in the Master Plan exception flagging this issue.  This small example supports the 

prospect that if Green had fully engaged in professional mediation her respect for 

the implications of the Master Plan exception would have grown beyond the footnote 

reference that Defendant’s Motion to Dismiss prompted, and thereby scaled back 

her offensive to a more reasonable legal inquiry in standard order.

With a more thorough understanding of the Master Plan legal argument after 

mediation, Green most likely would not have demanded a TRO or expedited 

scheduling, and with the passage of time that ADR imposed, the lack of exigency 

and existence of a factual and legal record would likely have caused the Court to 

deny the TRO out of hand and resulted in a normal track for the legal claim in this 

case.
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An award to Freeman of the court costs and attorney’s fees required to defend 

against the expedited proceedings brought by Green is the appropriate relief by this 

Court.  Green used the spectacle of the TRO filing to raise litigation funding and to 

unsuccessfully try and pressure Freeman into backing down from its Charter rights 

to avoid the adverse effects from negative social media on the Freeman brand. 

Exhibit B. Giving short shrift to the Master Plan exception unwisely stoked Green’s 

aggressive legal campaign. Green turned the plainly stated intent of the Charter – 

community building and respect for all parties – on its head by her ultimately 

unsuccessful conduct, all at great cost to Freeman. Exhibit A.

Green’s Charter breach should not be rewarded since it is the antitheses of the 

Charter’s goal for ADR – reducing the emotional and financial toll of litigation that 

pits Community Member Against Community Founder. Exhibit A. For these 

reasons, Freeman respectfully requests this Court to use its unique discretion granted 

under Section 81-147 to fashion as an appropriate remedy an award of Freeman’s 

costs and attorney’s fees incurred from November 16, 2020 through February 15, 

2021.



14

CONCLUSION

For the foregoing reasons and factual record, Freeman respectfully requests 

this Court find that Green has violated the Bayside Charter by her failure to comply 

with Chapter 20, adversely affecting Freeman and justifying as appropriate relief an 

award of Freeman’s legal fees incurred from November 16, 2020 through February 

15, 2021 in the amount of $90,000.00 and court cost through that date.
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Mark F. Dunkle, Esquire (#2656)
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Words: 3,548

DATED: August 20, 2021 



EFiled:  Aug 20 2021 04:26PM EDT 
Transaction ID 66869690
Case No. 2020-0989-SG

















EFiled:  Aug 20 2021 04:26PM EDT 
Transaction ID 66869690
Case No. 2020-0989-SG





































IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

NANCY GREEN, Individually and )
On Behalf of all Others Similarly )
Situated, )

)
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)
v. ) C.A. No. 2020-0989-SG

)
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)
Defendant. )
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CARL M. FREEMAN )
COMMUNITIES L.L.C., )

)
Counterclaim Plaintiff, )
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NANCY GREEN, Individually and )
On Behalf of all Others Similarly )
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Counterclaim Defendant. )

CERTIFICATE OF SERVICE

I, Mark F. Dunkle, Esquire, hereby certify that on the 20th day of August, 

2021, the undersigned has caused to be served by electronic filing, true and correct 

copies of CARL M. FREEMAN COMMUNITIES L.L.C.’S OPENING BRIEF IN
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SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT ON ITS 

COUNTERCLAIM along with this Certificate of Service to the following counsel 

of record:

Robert J. Valihura, Jr., Esquire
Morton, Valihura & Zerbato, LLC
3704 Kennett Pike, Suite 200
Greenville, DE 19807
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

NANCY GREEN, Individually and )
On Behalf of all Others Similarly )
Situated, )

)
Plaintiff, )

)
v. ) C.A. No. 2020-0989-SG

)
CARL M. FREEMAN )
COMMUNITIES L.L.C., )

)
Defendant. )

)
)

CARL M. FREEMAN )
COMMUNITIES L.L.C., )

)
Counterclaim Plaintiff, )

)
v. )

)
NANCY GREEN, Individually and )
On Behalf of all Others Similarly )
Situated, )

)
Counterclaim Defendant. )

DEFENDANTS’S CROSS-MOTION FOR SUMMARY JUDGMENT

Pursuant to Court of Chancery Rule 56, Defendant CARL M. FREEMAN

COMMUNITIES L.L.C., hereby respectfully requests that this Court grant summary 

judgment in its favor on the claims set forth in the Counterclaim filed in this matter.

The grounds for this Motion are set forth in the Brief accompanying this 

Motion.
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

NANCY GREEN, Individually and )
On Behalf of all Others Similarly )
Situated, )

)
Plaintiff, )

)
v. ) C.A. No. 2020-0989-SG

)
CARL M. FREEMAN )
COMMUNITIES L.L.C., )

)
Defendant. )

)
)

CARL M. FREEMAN )
COMMUNITIES L.L.C., )

)
Counterclaim Plaintiff, )

)
v. )

)
NANCY GREEN, Individually and )
On Behalf of all Others Similarly )
Situated, )

)
Counterclaim Defendant. )

[PROPOSED] ORDER  

NOW THIS ______ day of ______________, 2021, for the reasons stated in 

the Briefs in Support of Defendant CARL M. FREEMAN COMMUNITIES 

L.L.C.’s Cross-Motion for Summary Judgment, IT IS HEREBY ORDERED that the 

Motion is GRANTED.
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