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INTRODUCTION

Plaintiff and Counterclaim Defendant, Nancy Green (“Plaintiff”), by and 

through her undersigned counsel, submits this answering brief in opposition to the 

cross-motion for summary judgment by Defendant, Carl M. Freeman Communities, 

LLC (“Defendant”), and in further support of Plaintiff’s own cross-motion for 

summary judgment.   

Defendant, in its Opening Brief (“DOB”),1 failed to make the necessary 

showing that it is entitled to shift its fees to Plaintiff pursuant to 25 Del. C. §81-417.2  

Defendant was required to show that Plaintiff breached Section 20.1 of the Charter, 

but it did not.  Defendant was required to show that it suffered harm, but it did not.  

Defendant was required to show that this matter is an “appropriate” case to shift fees 

in favor of Defendant, but it could not.  

Instead, Defendant filed an Opening Brief that did nothing to support the 

allegations made in its Counterclaim, relying on a pro forma recitation of the Joint 

Statement of Facts as the facts it was relying upon, facts which neither proved the 

1 Plaintiff’s Opening Brief is cited as “POB.”  All other defined terms used herein 
are as set forth in Plaintiff’s Opening Brief. 

2 Defendant, throughout its Opening Brief, refers to the alleged provision it relies 
upon as “25 Del. C. §81-147,” a provision which does not exist.  This repeated 
incorrect reference reflects in a very real way the broader issue of Defendant’s abject 
failure to address in its Opening Brief the standards upon which an application under 
25 Del. C. §81-417, the actual provision upon which its Counterclaim is based, must 
be brought and demonstrated. 
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basis of its Counterclaim, nor, frankly, supported the discretionary request that is 

before this Court.  Its Argument section, which reads more like a newsstand tabloid 

than a serious advocacy piece of legal writing designed to meet the standard of proof 

needed for the relief sought, appeared to work hard to paint Plaintiff in some type of 

false light, as some type of guerilla fighter bent on destroying Defendant.  Indeed, 

Defendant’s Exhibit B, which is not even submitted by sworn Affidavit as required 

by Court of Chancery Rule 56, and thus completely hearsay, and inadmissible, is 

chock-full of out-of-court cherry-picked electronic communications to the Bayside 

community that are irrelevant to answering the question of whether or not Defendant 

has a viable claim under Section 81-417.3  As an unsworn inadmissible Exhibit, the 

totality of Exhibit B to Defendant’s Opening Brief can and should be ignored by this 

Court.

In any and all events, this Court has recently addressed in great detail the 

mechanics of considering a Section 81-417 claim.4  Yet, the Defendant’s Opening 

3 These out-of-court statements clearly made to the Bayside community at large are 
simply distractions, submitted in some type of inequitable attempt not at convincing 
the Court that Plaintiff should be made to pay Defendant’s fees under Section 81-
417, but rather as far as Plaintiff can tell, as some sort of public relations “hit piece” 
to try to convince, apparently, an audience other than this Court.  To the extent the 
Court feels any need to address these communications, Plaintiff attaches Exhibit A 
hereto, a broader picture of Plaintiff’s communication efforts which puts Plaintiff’s 
communications efforts with her fellow homeowners into the appropriate context.

4 See Bragdon v. Bayshore Prop. Owners Assoc., 251 A.3d 661 (Del. Ch. 2021) 
(“Bragdon”).
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Brief failed to cite to that only relevant authority addressing Section 81-417, 

Bragdon, a thoughtful, thorough and well-researched analysis of the Section by Vice 

Chancellor J. Travis Laster, who articulated exactly the standards that would be 

applicable to the application here allegedly being made by Defendant. 

Defendant, as conclusively demonstrated in Plaintiff’s Opening Brief that it 

could not, failed to prove that Plaintiff breached the Charter, a pre-requisite to even 

moving forward with a claim under Section 81-417, and further failed to show (i) 

how a multi-million-dollar developer was harmed by spending $90,000.00 on 

litigating an important question of first impression and (ii) how Plaintiff’s conduct 

in and during litigation before this Court was “unreasonable.”  POB, at pp.1, 14, 28.

Thus, irrespective of whatever the true purpose is behind Defendant’s 

Opening Brief and this application, the Court will see when looking at Defendant’s 

Section 81-417 claim through the eyes of Bragdon, Plaintiff did not breach the 

Charter because, by the express terms of the Charter, she was not required to submit 

the causes of action contained in the Complaint to some alternative dispute 

resolution forum. Further, under Bragdon, the Court will conclude that Section 81-

417 does not give Defendant the right to assert the cause of action it seeks to assert 

against Defendant, and that finally, the Court will further conclude that the conduct 

of Plaintiff pre-litigation and during litigation was not unreasonable in any way.  



4

Lastly, even if the Court should in some way be convinced that Defendant, 

despite the fact that it did not even attempt to meet the standard imposed by Section 

81-417, might somehow be entitled to claim it has met the appropriate standard for 

fee shifting, it is precluded from recovery by the very provision of the Charter it 

relies upon.  Defendant has, as a matter of fact and law, knowingly waived its rights 

to the relief it seeks, and thus it is not entitled to the summary judgment it seeks.   

NATURE AND STAGE OF PROCEEDINGS

Plaintiff relies upon the Nature and Stage of Proceedings set forth in her 

Opening Brief, and incorporates it as if fully set forth herein.

STATEMENT OF FACTS

Plaintiff relies upon the undisputed facts set forth in her Opening Brief, and 

incorporates them as if fully set forth herein.  

QUESTIONS PRESENTED

1. Is Defendant Entitled to the Shifting of its legal fees and costs to 

Plaintiff under 25 Del. C. § 81-417?
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ARGUMENT

I. PLAINTIFF, AND NOT DEFENDANT, IS ENTITLED TO SUMMARY 
JUDGMENT AS A MATTER OF LAW BECAUSE DEFENDANT 
CANNOT SUBSTANTIATE ITS CLAIM UNDER 25 DEL. C. § 81-417.

A. DUCIOA Does Not Give a Cause of Action to a Declarant to Assert 
a Section 81-417 Fee Shifting Claim against Plaintiff.

As Bragdon confirms, DUCIOA is a “consumer protection statute.”  Bragdon, 

251 A.3d at 688.    

In light thereof, the intent of the Section 81-417 of the Act was to offer 

protections to “persons,” however they held their property, from overreaching by 

declarants, or others, and where appropriate and where demonstrated, allow for 

discretionary fee shifting.  Indeed, Section 81-417 was never intended to shift fees 

in favor of a declarant.5  

Yet, Defendant has attempted to impermissibly broaden the scope of Section 

81-417 and, in effect, weaponize Section 81-417 on behalf of a party that needs no 

consumer protection, by using its fee shifting provision to threaten Plaintiff with 

the offloading of its expenses when all that Plaintiff has sought to do is to vindicate, 

5 “Under the plain language of Section 81-417, “Enforcement Provision,” a person 
has a right of action and can potentially recover expenses ‘[i]f a declarant or any 
other person subject to [the DUCIOA] fails to comply with any of its provisions or 
any provision of the declaration or bylaws.’”  Bragdon, 251 A.3d at 677 (quoting 25 
Del. C. §81-417) (emphasis added).
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on behalf of a class of homeowners, the rights she believes exists to all homeowners 

under DUCIOA itself.  

To prevent such an inequitable action by a declarant, which all parties admit 

that Defendant is under DUCIOA (D.I. No. 17, ¶2), the fee shifting provision offers 

the Court the option, in the appropriate case, to either shift fees in favor of an 

aggrieved homeowner, or deny fee shifting in favor of the homeowner if the 

homeowner engaged in sharp litigation practices and acted unreasonably pre-

litigation.  Bragdon, 251 A.3d at 693. 6   

Quite simply, the choice of shifting fees in favor of a declarant, here the 

Defendant, is not contemplated in Section 81-417.  Indeed, that the Act so favors the 

homeowners over the declarant is clear from the failure of the Act to include the 

“declarant” in second clause of the declarative sentence after having included it in 

in the opening clause.  As set forth in full, the first full sentence of Section 81-417 

reads as follows:

“If a declarant or any other person subject to this chapter fails to comply with 
any of its provision or any provision of the declaration or bylaws, any person 
or class of persons adversely affected by the failure to comply has a claim for 
appropriate relief.”

6 Section 81-417 is itself appropriately balanced in its approach to declarants, and 
does not rule out the possibility of a homeowner acting inappropriately, such as 
“harassing” a declarant.  In such a case, “[i]f such conduct occurred, then the court 
could exercise its discretion under the Enforcement Provision to deny an award of 
expenses to the owner.”  Bragdon, 251 A.3d at 693, n.22.
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25 Del. C. § 81-417 (emphasis added).

The absence of the use of the term “declarant” in the second clause when it 

was used in the first clause, must have meaning, and that absence confirms that the 

rights being offered are not available to declarants under Section 81-417.  Indeed, in 

light of the fact that DUCIOA is a consumer protection statute, Bragdon confirms 

this, and makes it clear that the rights being offered to those who are adversely 

affected by violations of the Act or governing documents are not available to 

declarants, who are amply able to protect themselves through provisions in the 

contracts that they themselves draft and require homeowners to sign onto as a 

consequence of the purchase of a home in a common interest ownership community 

that declarant itself creates. 

Thus, absent any evidence that Section 81-417, either through the actual 

language used in the Act, or as such provision is interpreted by Bragdon, provides a 

means for Defendant to shift fees to Plaintiff, Plaintiff, rather than Defendant is 

entitled to summary judgment as a matter of law, as there is no means or authority 

that would allow this Section to be used as a legal basis to shift fees from Defendant 

to Plaintiff.  Plaintiff, rather than Defendant, is entitled to summary judgment on the 

Counterclaim.



8

B. Plaintiff Did Not Violate the Terms of the Charter, Defendant has 
not been Adversely Affected and this is not an Appropriate Case 
for Fee Shifting.

Even if this Court were to conclude, contrary to the language of the Section 

81-417 itself and the holding in Bragdon, that a fee shifting claim can be asserted 

against a homeowner by a Declarant under 25 Del. C. § 81-417, it is, of course, not 

subject to any dispute, as shown in Plaintiff’s Opening Brief, that any such award of 

reasonable attorney’s fees and costs under 25 Del. C. § 81-417 is “discretionary.”   

POB, p.21.  Defendant did not contend otherwise in its Opening Brief, not could it 

do so.  Bragdon, 251 A.3d at 684; 25 Del. C. § 81-417 (a).  

Further, Defendant did not dispute, nor could it, that in order for this Court to 

consider in the first instance whether to exercise such discretion, it was Defendant’s 

burden to show that:  (i) Plaintiff violated or breached the Charter or DUCIOA; (ii) 

Defendant was adversely affected by the purported failure to comply or breach; and 

(iii) the Court must determine this is an appropriate case to shift Defendant’s 

expenses to Plaintiff.  POB, at p.14 (citing Bragdon, 251 A.3d at 681).

Yet, Defendant made no such efforts in its Opening Brief to meet the burden 

imposed upon it by the standards articulated in Bragdon.  Rather, as the undisputed 

facts demonstrate, Plaintiff did not breach the terms of the Charter, and further, the 

Court will find that this is not an appropriate case to shift fees because Plaintiff did 

not act unreasonably at any point in this litigation with respect to the claims she 
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sought to champion on behalf of the homeowners she sought to represent in this 

Action.  

Thus, Defendant’s abject failure to demonstrate that which was required to 

show to this Court dooms its application, and requires the denial of the cross-motion 

for summary judgment, and the granting of Plaintiff’s cross-motion for summary 

judgment.

1. Plaintiff was not Required to Have her Statutory Claims 
Adjudicated in an Alternative Dispute Resolution Forum.

In its Opening Brief, Defendant ignores completely the question of whether 

or not Plaintiff breached Section 20.1 of the Charter by filing this suit without first 

submitting Plaintiff’s allegations to the ADR procedures prescribed in the Charter.  

Why it did not address what Bragdon requires is not explained.  Bragdon, 251 A.3d 

at 677-80.  What is, however, self-evident is that Defendant is not able to 

demonstrate the prerequisite to Plaintiff’s potential for fee shifting liability: That 

there was a violation of the Charter. 

Plaintiff readily admitted that she did not first submit the causes of action 

contained in the Complaint to some alternative dispute resolution (“ADR”) forum.   

JSF ¶10.  However, Plaintiff was not required to engage in any form of ADR because 

the allegations contained in the Complaint were causes of action not subject to 

compulsory ADR under Section 20.1 of the Charter.  
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As Plaintiff’s Opening Brief confirms, the Charter reads that Parties subject 

to the Charter are prohibited from first filing suit in any court “with respect to a 

Claim described in subsection (b), unless and until it has first been submitted to the 

alternative dispute resolution procedures set forth in [this Section].”  POB, at p.15 

(citing JA0958).  Plaintiff’s Opening Brief further confirms that the Charter defines 

a claim as “any claim, grievance, or dispute arising out of or related to: (i) the 

interpretation, application or enforcement of the Governing Documents; (ii) the 

rights, obligations, and duties of any Bound Party under the Governing Documents; 

or (iii) the design or construction of Improvements within the Community. . . .”  

POB, at p. 9 (citing JA0958).  

The Charter noticeably does not list “statutory claims” as a type of a claim 

that must first be submitted to the ADR procedures set forth in the Charter prior to 

filing suit.  Indeed, the only type of claim which must go through the ADR process 

is a contract claim that arise under Governing Documents.  See POB, p.16.7  

The heart of Plaintiff’s claim, the only claim set forth in the Complaint, were 

the allegations that Defendant was subject to the terms of 25 Del. C. § 81-303 (c), 

and Defendant had sold more than seventy-five percent of the lots that could be 

created and sold.  POB, pp. 5, 25.  The record is replete with uncontroverted evidence 

7 The Charter defines the Governing Documents to include the Charter and the other 
documents described in Table 2.1.  JA0896.
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that the only claim asserted and litigated by this Plaintiff is the Statutory Violation 

Claim.  POB, at pp. 5-11.  The record is devoid of one iota of evidence that a 

contractual claim was brought before this Court, and the Defendant offered not one 

shred of evidence of such in its Opening Brief.

Furthermore, this Court understood that Plaintiff had pled, and litigated, a 

statutory based claim, and ultimately determined, at the Defendant’s insistence, that 

the very statute Plaintiff was relying upon, 25 Del. C. § 81-303 (c), also itself 

precluded Plaintiff’s statutory claim.  Opinion, pp. 7-10, 14.  Thus, conclusive 

evidence demonstrates that rather than a violation of the Charter, what was 

challenged and was decided upon were separate and distinct rights arising not from 

the Charter, but rather from the statutory law which required decision by this Court 

upon an interpretation of DUCIOA and not the Charter.8  D.I. No. 8, ¶¶ 39-44, 54-

57.

For whatever reason, Defendant, in its Opening Brief, completely ignored 

Plaintiff’s statutory causes of action found in the Complaint and further ignored the 

Court’s opinion which interpreted the applicability of DUCIOA’s provisions to 

8 Although Bayside predates DUCIOA, and non-Enumerated Provisions of 
DUCIOA typically do not apply to pre-existing communities, the Court determined 
that Bayside was a master planned community based upon the language found in 
Section 81-223 (a), and Defendant was exempted from the turnover requirements 
found in Section 81-303 (c) due to the carve out provision within Section 81-303 (c) 
due to its status as a master planned community.  D.I. No. 39, pp. 13-14.
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Plaintiff’s Statutory Violation Claim.  Instead, Defendant, in its Opening Brief, as 

best as Plaintiff understands such argument, attempts to grossly mischaracterize and 

twist the actual facts contained in the record by simply declaring that paragraphs ten 

and eleven of the JSF allegedly amount to some type of an admission by Plaintiff 

that she failed “to comply with the Dispute Resolution and Limitations on Litigation 

requirements of Chapter 20 of the Bayside Charter[.]”  DOB, p. 4.  This is a false 

characterization of the admissions contained in the JSF.  

What such admission asserts is the truth of the matter: “Plaintiff, prior to the 

filing of this action, was aware of Section 20 of the Charter, consulted Section 20 

and concluded that Section 20 was inapplicable to the causes of action set forth in 

the original Complaint and the Amended Complaint.”  JSF, ¶16.  Plaintiff was 

diligent, and thoughtful in her approach here, and understood that she needed to 

carefully consider if she was asserting a “claim.”  What her admission concedes is 

nothing other than Plaintiff entered this litigation eyes wide open with the knowledge 

that the causes of action in her Complaint were not considered claims under the 

Charter and thus were not subject to compulsory ADR.   Indeed, she maintains this 

to this day.  

More importantly, and confirming her position is the fact that it was never 

asserted by Defendant, prior to the filing of this action -- or the filing of the 

Counterclaim -- that her causes of action raised a concern under Section 20.   
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Notably, the record contains not one fact that Defendant asserted this position or 

warned Plaintiff that it would take this position prior to the filing of the 

Counterclaim.  This confirms the obvious, and confirms that Defendant itself did not 

hold such a view until its litigation related counsel decided to assert it well after-the-

fact to create a potential cause of action to threaten Plaintiff who sought nothing 

more than to champion the rights of the homeowners under 25 Del. C. 81-303 (c), 

the statutory provision she believed was applicable to Bayside.

In short, other than a bizarre “result oriented” clear misinterpretation of 

Plaintiff’s admission of what she concluded after analyzing her own Statutory 

Violation Claim, Defendant offers nothing in the way of an argument or factual 

support that would overcome the clear lack of a factual predicate for the claim which 

it is asserting:  A violation of the Charter by this Plaintiff.

Accordingly, given the undisputed facts as they are, Plaintiff, rather than 

Defendant, is entitled to summary judgment as a matter of fact and law because 

Plaintiff was never required to submit her causes of action to “the alternative dispute 

resolution procedures set forth in [Section 20].”  JSF, Ex. A.

2. Defendant Failed to Prove It was Adversely Affected by the 
Filing of This Litigation.

To successfully litigate a Section 81-417 fee shifting claim, Defendant was also 

required to show that Plaintiff not only breached the Charter, but that Defendant was 

“adversely affected” by the purported breach.  Bragdon, 251 A.3d at 681-82; 25 Del. 
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C. § 81-417 (a).  Defendant has failed to do that, and is thus precluded from the 

summary judgment it seeks.

Other than complaining about shouldering the unspecified and unidentified 

attorneys’ fees it incurred in the litigation -- fees that all litigants under the applicable 

“American Rule” must shoulder, including this Plaintiff -- Defendant offered no 

evidence that it was “adversely affected” by the purported breach.9  This failure of 

proof dooms its request for summary judgment, as Defendant has failed to prove all 

elements of its cause of action for fee shifting under Section 81-417 as required by 

Bragdon.  

Moreover, and more importantly, Plaintiff is unaware of any adverse effect 

that Defendant might be subjected to as a result of the prosecution of this litigation.  

Indeed, far from an adverse effect, the decision of this Court vindicated Defendant’s 

position.  Thus, rather than being adversely affected, Defendant has been positively 

9 This Court can deny the application for a more basic reason.  There is no admissible 
evidence offered about the amount of fees incurred, other than a simple say so.  
Defendant is seeking summary judgment on its entire Counterclaim. The time for 
filing facts in support thereof was in connection with the filing of the Opening Brief.  
Ch. Ct. Rule 56.  Yet, no affidavit of the amount of such fees is offered, and certainly 
no proof that such fees are reasonable is tendered to the Court.  The absence of the 
required evidence is fatal to the application Defendant makes, and such absence 
further lends credence to the belief that there was an ulterior motive behind the filing 
of this application. 
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affected as it now has a published Opinion that bolsters its legal position, a position 

that will benefit it, and only it, as it moves forward with the completion of Bayside.  

There is, therefore, no manner in which this Defendant can demonstrate that 

it was “adversely affected” by the purported breach, and thus, with the record now 

showing that there is no dispute of material fact and the moving party is entitled to 

judgment as a matter of law, summary judgment in favor of Plaintiff and against 

Defendant is therefore appropriate.  Ct. Ch. Rule 56.

3. Defendant Failed to Prove that this was an Appropriate Case 
for Fee Shifting.

 
Even if, somehow, this Court could conclude that Defendant might be able to 

overcome the foregoing previous hurdles to the award of discretionary fee shifting 

due to its failure to offer any evidence to contradict the uncontroverted facts, the 

Defendant failed to demonstrate that this case is an “appropriate case” for such fee 

shifting.  Bragdon, 251 A.3d at 673, 681; 25 Del. C. § 81-417 (a).  

It was Defendant’s burden to offer evidence to this Court that Plaintiff acted 

“unreasonably” in the underlying case, focusing on whether the Plaintiff acted in a 

“capricious manner and engaged in sharp practices during the resulting lawsuit.”  

Bragdon, 251 A.3d at 681.  Here, the record, as developed or as offered by this 

Defendant, reveals neither factor would warrant a discretionary award of fees under 

25 Del. C. §81-417. 
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The record is devoid of any evidence that would demonstrate that Plaintiff 

acted either in an arbitrary or capricious manner such that she was inconsistent in 

her positions before litigation or during the litigation, or acted in some “sharp” 

fashion in or throughout the litigation.  There is no fact included in Defendant’s 

“Statement of Facts” which would corroborate any such finding.  Indeed, that 

Statement of Facts, is merely a rote recitation of facts from the Joint Statement of 

Facts, which completely omits anything about whether there are facts which would 

justify a finding that Defendant, rather than Plaintiff, is entitled to the judgment it is 

seeking.  This alone counsels in favor of denying Defendant’s cross-motion for 

summary judgment.

Yet, what evidence there is in the record, a record that this Court saw 

developed before it over several months of litigation, is that Plaintiff acted with 

consistency and that she was consistent before litigation in her position that 

Defendant was subject to the language found in 25 Del. C. §81-303 (c).  

Thus, the Court can discern quite easily that:

 Plaintiff’s Statutory Violation Claims never once waivered; 
  

 Plaintiff was unambiguous about her Statutory Violation Claims from 
the time she first asserted her position, and remained so throughout the 
trial of this matter;

  
 Plaintiff’s unwavering message and consistent prelitigation stance was 

anything but capricious; and
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 Plaintiff never was told, directly or indirectly, prior to the filing of the 
Counterclaim in this litigation, that Defendant believed that she was 
asserting a Section 20.1 Claim, with no record being offered by this 
Defendant that she was aware of a “Claim” that was required to be 
submitted to ADR prior to the filing of her lawsuit.

POB, at pp. 5-11.

Further, as discussed above, what the record does contain, and what the record 

confirms about her good faith belief about her causes of action not consisting of such 

a Section 20.1 Claim, is that Plaintiff was aware that Section 20 of the Charter 

existed, that she actually consulted the Charter concerning such provision and that 

she concluded that such Section was inapplicable to her actual and articulated causes 

of action set forth in the original Complaint and in the Complaint.  JSF, ¶ 16.

As for the practice in this Court, and the bona fides of Plaintiff’s pursuit of 

this matter in this Court, as set forth in the Opening Brief, and not contested by the 

Defendant in its Opening Brief:

 The Court saw first-hand, and the uncontroverted record before the 
Court demonstrates that the parties acted consistent with the Rules of 
the Court and the practices expected of officers of the Court and with 
diligence and good faith facilitated bringing the matter to the Court in 
the most expeditious, efficacious and conscientious manner that 
allowed the Court to decide a legitimate difference of legal opinion on 
a nuanced area of law and on a question of law which this Court itself 
recognized there was “no crystal clear answer.” POB, Exhibit B, p. 10. 

 
 The Court recognized that Plaintiff acted in good faith, having already 

commented that “this litigation served a useful purpose as far as 
clarification of the law,” with this Court going so far as to note that the 
Court would be “extremely unlikely to say that the plaintiff should 
have seen the answer coming and, therefore, must have been acting in 
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some kind of bad faith or otherwise in a way that is inimical to the 
[pursuit] of justice.” POB, Exhibit B, pp. 10-11.

Notwithstanding that there is simply no factual basis to conclude that Plaintiff 

acted unreasonably, either pre-or post-litigation, Defendant, in its Opening Brief, 

apparently narrowed the period that it is challenging from the filing of the original 

Complaint to the adjudication of Plaintiff’s Motion for a Status Quo Order.  DOB, 

pp. 11-13.  Yet, what the Court has before it as to actual facts about the actual 

litigation practice during that time was that Plaintiff and Defendant engaged in 

multiple months of settlement talks, and that the parties informed the Court, in 

response to Plaintiff’s original Motion to Expedite, that they were engaged in such 

discussions, and asked the Court to defer action on a telephone conference call 

pending a report back to the Court should there be a failure to reach such a 

settlement.  POB, Exhibit C.  

Thus, rather than sharp litigation practices during this period, the parties 

themselves acted in a manner the Court encourages, engaging in actions that would 

lead to the potential to resolve the matter without the Court’s direct involvement, 

and in support of this Court’s long expressed public interest position of encouraging 

voluntary settlements of contested matters.  It would be indeed odd and anomalous 

to find that the behavior in the litigation during this period would lead the Court to 
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conclude that this was an appropriate case for a discretionary award of attorney’s 

fees.10

Accordingly, the record is chockfull of undisputed and undisputable facts that 

Plaintiff’s pre- and post-litigation position and behavior was anything but arbitrary 

or capricious, and certainly not to any level that would warrant the Court’s 

10 Defendant provides to the Court, and cites excerpts from emails of the Plaintiff. D
OB, pp. 6-8 and Exhibit B therein. These, obviously, are not part of the record, and 
the communications therein reflected were certainly were not “in the litigation,” as 
they were outside the litigation in the public realm.

Should the Court wish to consider the matters therein, the Court will note that 
Plaintiff’s position therein was, as it was in the litigation, consistent in her Statutory 
Violation Claims, and consistent in the personal the belief that she was right on those 
Statutory Violation Claims.  Absent some intervention by this Court, an intervention 
never sought by this Defendant, Plaintiff was entitled to explain her case and position 
to the broader Bayside community through email groups and social media which 
“allow a person with an Internet connection to become a town crier with a voice that 
resonates farther than it could from any soapbox.”  Packingham v. North Carolina, 
582 U.S.___ , 137 S. Ct. 1730, 1737 (2017) (internal quotations omitted).  

Penalizing a person, by shifting fees in pending litigation, for exercising her 
First Amendment rights consistent with the positions espoused in and throughout the 
litigation, seems inconsistent with the object of the consumer protection aspects of 
DUCIOA, especially here, where the Defendant was itself exercising its First 
Amendment rights.  See Exhibit A, hereto.  This pre- and post-litigation practice of 
free expression and lobbying as a virtual town crier in good faith for an earnestly 
held belief and in response to Defendant’s own free expressions and lobbying is not 
unreasonable in any sense of the word.  Accordingly, there is no reason for this Court 
to consider these out-of-court statements, especially where they are not submitted 
by Affidavit and included as part of the formal record in this case.  Ch. Ct. Rule 56.  
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consideration of the exercise of discretion under Section 81-417.  Defendant has not 

made the requisite showing that this is an appropriate case for shifting fees under 

Section 81-417.  Therefore, as a matter of law, Plaintiff, not Defendant, is entitled 

to judgment in her favor. 

C. Defendant Knowingly and Admittedly Waived its Contract Claim 
against Plaintiff Because it Failed to Follow the Terms of Section 
20.1 of the Charter.

Finally, irrespective of whether the Court finds this is an appropriate case for 

a shifting of fees, it is clear that Defendant has waived its right to the relief it is 

seeking. “[A] waiver is the voluntary and intentional relinquishment of a 

known right . . . and implies knowledge of all material facts, and intent to waive.” 

James J. Gory Mech. Contr., Inc. v. BPG Residential P'rs V, LLC, 2011 Del. Ch. 

LEXIS 200, at *9 (Del. Ch. Dec. 30, 2011) (internal quotations omitted.)

As a party to the Charter, Defendant knowingly waived its rights under 

Section 20 because it failed to subject its claim to the terms of 20.1 by first 

submitting the indisputable contract claim allegations contained within the 

Counterclaim to compulsory ADR.  The very moment that Defendant believed it had 

a cause of action against Plaintiff in the form of a counterclaim, it could have and 

should have filed a motion to stay the proceedings pending the outcome of 

compulsory ADR, but it did not.  Defendant could have made a request directly to 

Plaintiff that the causes of action now found in the Counterclaim should be first 
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adjudicated in some ADR forum, but it did not.  Defendant could have asked for the 

Court’s guiding hand to steer the parties to some ADR forum to resolve the causes 

of action found in the Counterclaim, but it did not.  Instead, Defendant answered the 

Complaint and filed its Counterclaim, asserting its own claim against Plaintiff, one 

which unequivocally arose under the Charter.  

Defendant knowingly, in light of its knowledge of the terms and requirements 

of Section 20 of the Charter, failed to submit the contract-based causes of action 

contained in its Counterclaim first to ADR.  As a result, Plaintiff has relinquished 

and waived its right to move against Plaintiff for her purported failure to adhere to 

those same Section 20 requirements.  

Moreover, and just as importantly, as set forth in Plaintiff’s Opening Brief, as 

this Court has already recognized, the very dispute resolution provisions that 

Defendant relies upon in its Counterclaim limits the relief that this Court may award 

and the remedy to which this Defendant is entitled.  There, as the Court has already 

noted, if the party does not engage in the mandated mediation, “the Claimant shall 

be deemed to have waived the Claim, and the Respondent shall be relieved of any 

and all liability to the Claimant (but not third-parties) on account of such Claim.” 

Charter, Section 20.2 (c); see also Exhibit A, pp. 7-8.

Thus, Defendant must be contractually determined to have “waived” its 

Claim, and Plaintiff is now relieved of any and all liability to the Defendant “on 
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account of such Claim.”  This is, as discussed in the Opening Brief, the full scope of 

the relief available to this Defendant. POB at p. 22.  The Charter has contractually 

limited the scope of the relief, and Defendant must live with what it wrote.  If the 

Charter was violated, the relief available therein is the relief available to this 

Defendant.  Defendant has waived its Claim, and Plaintiff is relieved of liability on 

account of this Claim. 

There is, therefore, no further relief/remedy available to this Defendant, and 

certainly not the relief of fee shifting, when the very contract provision Defendant 

seeks to assert specifically limits the relief to a waiver of the Claim, and a relieving 

of the Defendant to any and all liability to the Plaintiff with respect to the Claim, 

including the fees that it is seeking to impose on Plaintiff.

CONCLUSION

Defendant’s Section 81-417 fee shifting claim fails.  Section 81-417 only 

contemplates fee shifting in favor of a homeowner, not a Declarant.  Moreover, 

Defendant offered no evidence that Plaintiff breached the Charter, and cannot, 

because the cause of action in the Complaint is not a Claim under the definitions of 

the Charter.  Further, Defendant failed to demonstrate that it was adversely affected, 

or that Plaintiff’s litigation practices and prelitigation practices were unreasonable 

or out-of-bounds.  Lastly, Defendant waived its rights under the Charter by failing 

to first pursue its contractual causes of action in an ADR forum.  Accordingly, 
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Defendant’s cross-motion for summary judgment must be denied, and Plaintiff’s 

cross-motion for summary judgment must be granted.

WHEREFORE, Plaintiff, Nancy Green, prays this Honorable Court GRANT 

summary judgement in her favor and against Defendant, Carl M. Freeman 

Communities, LLC.

MORTON, VALIHURA & ZERBATO, LLC

/s/ Robert J. Valihura, Jr.                     
Robert J. Valihura, Jr., Esquire 
      State Bar ID Number 2638 
3704 Kennett Pike, Suite 200
Greenville, DE 19807
(302) 426-1313
Attorney for Plaintiff, Nancy Green
      
Words:   5,630

DATE:    September 13, 2021
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of Plaintiff’s Answering Brief in Opposition to Defendant’s Cross-Motion for 

Summary Judgment and in Support of Plaintiff’s Cross-Motion for Summary 
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Mark F. Dunkle, Esquire
Parkowski, Guerke & Swayze, P.A.
19354C Miller Road
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Robert J. Valihura, Jr., Esquire (ID No. 2638)
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